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“The team has developed 
expertise in advising on and 
managing product liability 
risks that arise out of new 
and disruptive technologies” 

Chambers UK, 2018 

 

 

 

 



 

04 & Why product compliance matters to your business      

Any entity manufacturing, importing or distributing 

goods in the EU market has to consider carefully its 

obligations under EU product compliance and 

producer responsibility legislation.  

Key regulatory frameworks include: 

 CE marking directives to ensure that products 

are appropriately designed, manufactured, 

tested, marked and labelled; 

 the general safety requirement under the 

General Product Safety Directive 2001 

("GPSD") and the Market Surveillance 

Regulation 2008 ("RAMS"). 

 waste electrical and electronic equipment 

("WEEE"); 

 restrictions on the use of hazardous substances 

in electrical and electronic equipment 

("RoHS"); 

 the Regulation on the Registration, Evaluation, 

Authorisation and Restriction of Chemicals 

("REACH"); and 

 product recall framework ("RAPEX").  

Our Product Compliance & Liability practice 

complements Bird & Bird's sector focused approach 

and specialist expertise.  We support 

manufacturers, importers, distributors and 

customers not only in ensuring their own 

compliance with regulatory requirements but also 

fully realising the market advantage that stems 

from compliance. 

For advice on Product Compliance & Liability 

issues, please contact: 

 

 
 
Ewan Grist, Partner 
London 

+44 (0)20 7905 6319 
ewan.grist@twobirds.com 

 

Why product compliance 
matters to your business 

Product compliance and market advantage 

tel:+44%20(0)20%207905%206319


 

   Our approach & 05 

We know that compliance is non-negotiable for our clients, wherever they sit in the supply chain, and we 

provide commercially-minded, practical advice, coupled with industry-specific knowledge, to ensure that this 

objective is met.  We also advise manufacturers, importers, distributors and end-users on their commercial 

arrangements to ensure product compliance and producer responsibility requirements are clearly and fairly 

established within the relevant contracts.   

The consequences of non-compliance can be severe, encompassing not only corporate criminal sanctions and 

product recalls, but personal liability for management as well as reputational damage.  For this reason, we 

include in our team reputational management specialists as well as experienced litigators who can provide 

the full spectrum of support needed, at a moment's notice.  

In addition to advising clients on their own compliance, we also understand that a competitor's compliance 

failures can provide it with an unfair market advantage. We advise on strategies for tackling such 

competitors, ranging from unfair marketing complaints to using compliance issues as part of an effective 

anti-counterfeiting strategy. 

Finally, we have first-class sector specific experts to ensure that clients in highly regulated sectors such as 

automotive, medical devices and life sciences sectors are advised and supported by teams with specific 

knowledge of the intricacies of those particular sectors. 

This brochure explains our market-leading work focussing in the four key areas of Product Compliance & 

Liability: 

 

 

 
 

CE marking & product safety requirements 

 

WEEE , RoHS and others 

 

REACH  

 

Product liability 

Our approach 

Our Product Compliance & Liability team understands 
the relevant regulations inside out and fully appreciates 
the commercial importance of compliance.   
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CE marking & product safety requirements 

Whenever a product is to be placed on the market in the EU, it is essential that the parties responsible 

comply with the product design, manufacturing, testing and labelling requirements set out in any 

applicable product-specific EU directives.  

There are more than 20 such directives, each setting the requirements for products classified as, amongst 

other things, batteries, cosmetics, medical devices, low voltage equipment, machinery and toys. Many 

products are likely to fall within the scope of at least one directive, and frequently more than one.   

Typically, each directive will stipulate: 

 a set of essential requirements, including product design and labelling requirements, that must be met; 

 conformity assessment procedure for demonstrating compliance with the essential requirements.  

These may be by self-certification or require the involvement of a notified body; 

 the obligation to create and maintain a technical file, containing all design information, test results and 

assessments; and 

 the obligation to draw up a declaration of conformity and CE mark the products to declare that they 

meet the essential requirements of all applicable directives. 

With our deep industry knowledge, we can advise on the directives that are likely to apply to your 

products and give practical guidance on the steps needed to ensure compliance, including the utilisation 

of any related standards.  

Examples of our experience 

 We have advised a manufacturer of laboratory biological research equipment and reagents on its 
manufacturing, labelling, translation and CE marking requirements under legislation, including the 
Machinery Directive, Low Voltage Directive, EMC Directive and the CLP Regulation.  

 We have co-ordinated an international project advising a major technology company on regulatory 
requirements for smart watches. 

 We have advised on labelling and packaging requirements for a major electronic consumer goods 
manufacturer, including a comparative analysis of the requirements in different jurisdictions (EU, the 
Middle East, the CIS and elsewhere). 

 We have advised a distributor of medical devices on its obligations as a designated authorised 
representative under the Medical Devices Directive. 

 We have advised a US based telecommunications provider on the product conformity and 
certification requirements for supplying cordless telephone equipment to customers in the EU. 

 We have advised an audio technology company regarding the compliance obligation associated with 
expanding its product offering to the EU market and in particular the applicability of the Low Voltage 
Directive and the EMC Directive to its products. 

 We have significant experience on labelling regulations in relation to: food and drink (including 
alcoholic drinks and sweets), cosmetics, and borderline medicinal products such as diet supplements. 
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WEEE, RoHS and others 

Established through European Directives, the WEEE and RoHS regulatory frameworks are implemented 

in each jurisdiction through national legislation.  Whilst there may be differences between Member States' 

regimes, the legislative frameworks govern “producer responsibility” for: 

 WEEE – the separate collection, treatment, recovery and environmentally sound disposal of electrical 

and electronic  equipment ("EEE"), including financing tools and also obligations regarding provision of 

information and reporting; and  

 RoHS – ensuring that EEE does not contain more than the maximum concentration value of certain 

substances (including a complicated exemption regime which is gradually being phased out).  The focus 

of the RoHS legislation is the completion of technical documentation and internal production controls, 

demonstrated by labelling and declarations of conformity.   

We do, of course, cover other producer responsibility issues, including the complex area of waste shipment 

legislation (e.g. advice on whether the material is waste, notification controls, recovery and treatment 

obligations as well as applicable prohibitions) and waste batteries (e.g. analysing the differences in 

producer responsibilities – and differences in compliance costs – according to the specific battery type). 

We also have experience in packaging waste regulation and can provide expert, commercial advice to 

those companies with legal obligations relating to packaging waste and its recycling and recovery. 

We understand that clients want to ensure compliance with regulatory frameworks whether they are 

manufacturers, importers or distributors, or customers.  The consequences of non-compliance can be 

severe; not just criminal prosecutions and administrative fines but also wider commercial ramifications 

such as product recall.   

Statutory and commercial obligations in these areas can raise complex questions that necessitate detailed, 

careful analysis of the law and contractual positions (reviewing and negotiating contractual allocation of 

obligations regarding RoHS and WEEE compliance and responsibility for products supplied under such 

contracts forms a significant part of our practice).  We also ensure we remain up-to-date with emerging 

issues such as data security and risks within WEEE, so that we provide clients with the best, current 

advice. In summary, our product compliance team has the know-how, the experience and the capacity to 

answer your WEEE and RoHS questions correctly and succinctly, with commercial and strategic 

understanding of each particular client's business needs. 

Examples of our experience 

 We advise NVMP, the largest WEEE collection organisation in the Netherlands, with respect to 
regulatory issues regarding producer responsibilities for collection and disposal of collected WEEE. 

 We currently advise the Coordination Office of the Spanish WEEE on collective take-back schemes.   

 We have advised several companies, including multinational manufacturers of computing devices and 
electronic products, a leading manufacturer of life science equipment and a Chinese computer 
technology company on their compliance with European WEEE legislation.  This work includes cross-
border regulatory advice highlighting the differences in producer obligations for WEEE according to 
the implementing regulations in various Member States – comparing, for example, obligations in 
France, Germany, the Netherlands, Sweden, Norway, the UK and so on. 

 We have advised several companies, including multinational manufacturers of computing devices and 
electronic products, a leading manufacturer of life science equipment and a Chinese computer 
technology company on their compliance with RoHS obligations – including application of legislation 
to “spare parts”, definition of “manufacturer”, expiry of exemptions and labelling requirements. 

 We have significant experience with regards to the national frameworks relating to the lifecycle 
management of batteries – for example, we advise the biggest waste batteries collective take-back 
system operating in Spain. 

 We have market leading experience in packaging waste requirements throughout Europe. We have 
advised many international companies on waste schemes including one of the largest recycling 
providers in Germany. 
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REACH 

REACH imposes strict requirements on all manufacturers, importers and other actors in the supply chain 

of chemical substances and mixtures placed on the market in Europe in quantities exceeding as little as 

one tonne per year. 

Along with other regulations, including the legislation on the Classification, Labelling and Packaging of 

chemical substances and mixtures, REACH requires the industry to ensure the safe and environmentally 

sound use of chemicals.  REACH places obligations on the supply chain to register and also assess the 

safety of the substances and mixtures.   

In addition, specific restrictions apply to the use of certain substances and mixtures deemed hazardous, 

together with an authorisation scheme for substances of very high concern.  These additional restrictions, 

and in particular the authorisation requirements, aim to incentivise innovation, encouraging the 

development of safer or more environmentally friendly chemicals. 

We advise clients on all types of REACH compliance issues in the course of their business.  We have 

advised companies on: 

 data sharing disputes; 

 issues relating to clients' participation in SIEF (Substance Information Exchange Fora) and the 

negotiation of letters of access; 

 interpretation disputes between suppliers and downstream users; 

 market entry strategies; and 

 mergers with and acquisitions/sales of chemical producers (including key advice during the due 

diligence process and a review/defence of targets' current REACH registration and compliance). 

Examples of our experience 

 We have advised several companies from various sectors (such as textile, food, automotive and 
chemicals) on the REACH regulation, as well as on the pesticides and biocides regulations.  Our range 
of advice includes consortium arrangements, data sharing disputes, regulatory compliance and 
pathway strategies. 

 We have represented a chemical corporation in a patent litigation against a national branch of a large 
multinational company, resulting in a full win judgment from the relevant commercial court, 
obtained only ten months after the start of proceedings.  The case involved patent issues and also 
violation of REACH regulation.  The judgment established bad faith infringement so an award of 
profits was granted. 

 We have advised a lead registrant for a particular substance under REACH.  We have provided advice 
and represented this client in a data sharing dispute under Article 30 of REACH.  Our role included: 
negotiations with the ECHA; negotiations with other SIEF members and Consortium members; 
arbitration procedure; negotiations on the extension of the scope of consortium agreements; and 
issues regarding the scope of registration of isomers. 

 We have advised on the recent ECJ decision on substances of very high concern in articles and 
complex products, especially in the context of supply contracts and "change in law" provisions. 
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Product liability 

When it is discovered that a defective (or potentially defective) product has been placed on the market, 

specific challenges and risks can arise for businesses involved in the supply chain. 

First, importers, manufacturers, distributors and retail sellers of products are subject to strict regulatory 

obligations concerning the safety of products, including a requirement to take appropriate corrective 

action for products supplied to customers (whether general consumers or commercial entities).  Criminal 

sanctions can be imposed if such obligations are not complied with. 

Secondly, the volume of civil product liability claims in a number of sectors is increasing, particularly for 

manufacturers and business-to-business suppliers.  Such claims are often complex due to the 

combination of applicable laws in different jurisdictions. This is exacerbated by the potential for 

variations between European legislation and the national laws of each Member State. 

Our product liability specialists fully understand these issues, often from first-hand industry experience 

and know-how.  As we adopt an integrated approach with our non-contentious colleagues, we can 

become involved in potential product liability issues from a very early stage, which enables us to provide 

clients with prompt advice so that costly litigation or arbitration can be avoided.   

We have particular experience advising clients on the following issues, especially within the IT, 

telecommunications, electronics, food and drink and general consumer product sectors, including: 

 Domestic and international disputes before civil and commercial courts or in national and international 

arbitration.  Such disputes often involve working with technical experts, in-house engineers and 

insurers so a client has a team capable of managing all of the stages involved in a dispute; 

 How to conduct a proper risk assessment concerning the safety of a specific product and, in turn, what 

corrective action should be taken in the market (which can range from a change in the product design 

to a full product recall); 

 Crisis management and public relations issues; 

 Dealing with product safety regulators and authorities; and 

 Measures that can reduce the risk of liability, without obstructing a client's business objectives. 

Examples of our experience 

 We acted for and advised a multinational computer technology company on two business-critical 
product recalls concerning the supply of defective battery packs and power cords.    

 We acted for a large manufacturer and supplier of plastic bags to a major UK supermarket chain 
concerning a dispute as to whether the bags complied with certain product specifications.  The claim 
was valued in excess of £20 million. 

 We advised a leading communications provider for the public sector in relation to product safety and 
liability issues arising from the supply of a potentially defective battery product, which was installed 
as part of radio-telecommunications equipment in fire engines. 

 We represented an international printing company in a contractual product liability claim in the 
English Commercial Court relating to the packaging of cooked rice products. 

 We advised a major IT and telecommunications provider on product safety and liability issues 
relating to defective power adapters used in a home-hub and video-on-demand television system. 
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Concept Design Manufacture Supply & Use Disposal 

Regulatory issues Regulatory issues Regulatory issues Regulatory issues Regulatory issues 

Regulatory 
environment is an 
important factor in 
the cost of 
bringing a 
product to 
market. 

Regulation varies 
depending on the 
type of product 
and target 
markets. 

Design choices 
should consider:  

• Product specific 
design 
requirements.  

• Packaging and 
labelling 
requirements. 

• Restrictions on 
substances and 
components. 

Conformance, 
testing and 
approval 
procedures. 

Compile regulatory 
documentation for 
CE compliance. 

Changes in the 
regulatory 
environment 
during production. 

Transportation 
issues. 

Registration with 
national authorities. 

Obligations to 
monitor 
compliance 
requirements and 
products as 
supplied to the 
market. 

Responding to 
safety and liability 
issues as they arise. 

Collection, 
treatment, and 
disposal/ 
recycling 
obligations. 

How can we help How can we help How can we help How can we help How can we help 

Identify regulatory 
requirements across 
target markets and 
for specific products. 

Advise on meeting 
obligations and 
reducing costs of 
compliance for target 
markets. 

Identify when 
product will actually 
be placed on the 
market. 

Advise on relevant 
packaging, labelling, 
substance and 
transportation 
requirements. 

Focused training 
for design teams. 

Compliance 
audits for existing 
product portfolios. 

Advise on 
hazardous 
substances 
obligations under 
REACH. 

Track changes to 
legislation to ensure 
continued 
compliance. 

Structure 
commercial 
arrangements to 
ensure compliance 
and reduce supply 
chain risk. 

Advise on insurance 
requirements. 

Advise on 
registration 
requirements.  

Review advertising 
and promotional 
material. 

Advise on product 
risk assessments, 
product recalls and 
product liability 
claims. 

Manage 
communications 
with regulators and 
consumers following 
a safety incident. 

Reputation and 
PR management. 

Supply chain 
management. 

Advise on end of life 
obligations, 
including 
requirements for 
waste electrical and 
electronic 
equipment. 

Identify relevant 
producer compliance 
schemes. 

  

The Product Compliance 
lifecycle 

How we help to provide a cradle-to-grave service 
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Our services within the 
wider context 

Product  Compliance & 
Liability expertise 

Product lifecycle Wider Bird & Bird 
expertise 

Product Compliance 

 Essential requirements for product 
design/operation 

 Conformity assessment procedures 

 CE marking and labelling 

 Sector-specific requirements 

 Environmental obligations (e.g. 
RoHS) 

 

Intellectual Property 

 IP creation and protection 

 Confidential information/know how 

 Brand protection 

 

Commercial 

 Licensing, manufacturing, supply 
and distribution arrangements 

 Warranty and guarantee provisions 

 Customs, import & export 
restrictions 

 Advertising and marketing 

 Franchising 

 

Consumer protection and 
consumer rights 

Product Liability 

 Product recalls 

 Disputes with consumers/supply 
chain 

 Expert Dispute Resolution group 

Reputation management and 
competitor compliance / 

unfair trading 

Environmental compliance 

 e.g. WEEE 

 

 

New product 

concept 

Product design 

Manufacture 

Supply and place 

on the market 

Use by customers 

Defective or non-

compliant 

products 

Disposal 



 

      

Of course we provide clients with first-class regulatory advice and also help to negotiate commercial 
contracts, properly allocating compliance obligations.  We also support clients through managing the 
consequences of non-compliance.  We use sector-specific experts to advise on the complexities of legislation 
affecting particular industries and sectors, and also a wider team to cover areas such as reputation 
management, intellectual property, advertising and franchising issues. 
 
But the services of our Product Compliance & Liability team are wider than that.  We can, for instance, also 
provide: 
 
1 Regular industry-specific legislation updates (for example, through legislative or risk registers), focusing on 

your particular products in relevant jurisdictions, making sure you are kept up to date with developments; 

2 Tailored training sessions, targeting the issues and obligations that your business actually faces; 

3 A compliance audit of your product portfolio, including application of legislation, red flags and 

recommended solutions; 

4 An audit of your supply chain contracts to ensure appropriate that all regulatory obligations are covered 

and appropriately allocated; and 

5 Engagement with relevant trade associations and industry groups, ensuring that your interests are 

represented at the forefront of legislative and policy development. 

  

Where we add value 

We offer more than just standard legal advice.  
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With offices in Amsterdam, Abu Dhabi, Brussels, Budapest, Copenhagen, Dubai, Düsseldorf, Frankfurt, The 

Hague, Hamburg, Helsinki, Hong Kong, London, Luxembourg, Lyon, Madrid, Milan, Munich, Paris, Prague, 

Rome, Singapore, Slovakia, Stockholm, Sydney, Warsaw and San Francisco, we offer our clients truly local 

expertise within a global context. 

Our international Product Compliance & Liability practice has significant experience in providing a joined-up 

response to product compliance and liability issues affecting multiple markets.  It allows our clients to benefit 

from our hands-on experience of dealing with regulators across a wide range of jurisdictions.  No matter 

where a product is manufactured, imported, distributed or supplied, we are able to apply our local expertise 

to provide first-rate, commercial and seamless advice wherever the client sits in the supply chain and 

wherever it is in the world. 

 

 

 

 

International coverage 



 

      

 

 

One client states that the 
firm’s “quality is outstanding” 
The lawyers are very 
professional, always well-
prepared for meetings, and 
know what they are talking 
about in terms of both the 
technical content and legal 
issues” 

Chambers Europe, 2017 
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