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CO SE ZMENI U SMLUV O VYKONU
FUNKCE A ODMENOVAN{ CLENU
VOLENYCH ORGANU?

Novela zakona o obchodnich korporacich (,ZOK")
se pomérné zasadné dotyka také smluv o vykonu
funkce uzaviranych mezi spole¢nostmi a ¢leny
volenych organt (,Smlouva®).

Nova pravni tiprava tohoto jiz dobie znAmého
institutu se tyka predevsim zmény disledki
neschvéleni Smlouvy, zptisobu odménovani ve
specifickych ptipadech a feSeni pripadného rozporu
mezi Smlouvou a spolec¢enskou smlouvou.

Neucinnost jako disledek neschvaleni
Smlouvy

Nize uvedené disledky se tykaji Smluv, které jsou
uzavirany mezi kapitalovymi spole¢nostmi
(akciovymi spolec¢nostmi a spole¢nostmi s ru¢enim
omezenym) a ¢leny jejich volenych organd.

Smlouva se sjednava pisemné a standardné ji i jeji
zmény schvaluje nejvyssi organ spole¢nosti (valna
hromada ¢i jediny spoleénik). Smlouvu ¢lent
predstavenstva volenych dozorci radou schvaluje
dozordi rada a Smlouvu statutarniho feditele
schvaluje spravni rada (funkce statutarniho reditele
bude od 1. ledna 2021 zrusena). Diisledky
neschvaleni na platnost Smlouvy nejsou stavajicim
znénim ZOK vyslovné feseny, v pripadé chybéjiciho

WHAT WILL CHANGE REGARDING
EXECUTIVE SERVICE
AGREEMENTS AND
REMUNERATION OF MEMBERS OF
APPOINTED BODIES?

The amendment to the Business Corporations Act
(“BCA”) also fundamentally affects Executive
Service Agreements (“ESAs”) concluded between
companies and appointed bodies’ members.

The new rules on this already well-known
institution concern mainly changes in the
consequences of lack of approval of the ESA, the
method of remuneration in specific situations, and
solving potential conflicts between the ESA and the
Articles of Association.

Ineffectiveness due to lack of the ESA’s
approval

The following consequences apply to ESAs
concluded between capital companies (joint-stock
companies and limited liability companies) and
their appointed bodies’ members.

ESAs are concluded in writing and are usually
approved by the company’s supreme body (General
Meeting or a sole shareholder). ESAs of the Board
of Directors members appointed by the Supervisory
Board are approved by the Supervisory Board, and
the ESA of a Statutory Director is currently
approved by the Administrative Board (the
Statutory Director position will be repealed as of

1 January 2021). The consequences of the lack of
the ESA’s approval on its validity are not explicitly



schvalenti je vSak vykladem dovozovana relativni
neplatnost Smlouvy (§ 48 ZOK).

To znamena4, Ze je Smlouva povaZzovéana za platnou
az do okamziku, kdy soud na zakladé€ namitky
relativni neplatnosti u¢inéné k tomu opravnénou
osobou rozhodne o jeji neplatnosti. Opravnénou
osobou muze byt spole¢nost ¢i spoleénik

a neplatnosti Smlouvy se mohou dovolat do Sesti
mésicti ode dne, kdy se o neplatnosti dozvédéli nebo
dozvédét meli a mohli, nejdéle vSak do 10 let ode
dne, kdy k uzavieni Smlouvy doslo.

Nové je zakonem postaveno na jisto, ze Smlouva

v pripadé absence jejiho schvéaleni nenabude
G¢innosti. Do schvaleni Smlouvy tak bude vykon
funkce bezplatny (ledaze piijde o situaci uvedenou
nize). V pripadé schvaleni bude Smlouva ti¢inna
bud’ ode dne jejiho uzavieni nebo ode dne vzniku
funkce, podle toho, ktery z téchto dnti nastal
pozdéji. Schvalujici organ vSak mize stanovit i jiny
okamZzik nabyti G¢innosti Smlouvy a napiiklad i se
zpétnou ucinnosti schvalit odménu za vykon funkce
za obdobi do schvaleni Smlouvy.

Pravidlo bezplatného vykonu funkce
a situace, kdy se neuplatni

Dle stavajici upravy ZOK plati, Ze vykon funkce
¢lena organu je bezplatny v ptipadé, kdy neni
odména sjednana ve Smlouvé v souladu se ZOK.
Toto pravidlo se nové vyslovné vztahuje pouze na
kapitalové spolecnosti a pokud odménovani neni
sjednano ve Smlouvé viibec.

Tim vSak neni dotéena moznost poskytnout jiné
plnéni ¢lenovi voleného organu se souhlasem
organu, ktery schvaluje Smlouvu (s vyjadirenim
kontrolniho organu), pfipadné na zakladé vnitfniho
predpisu schvaleného organem, do jehoz
ptsobnosti nalezi schvalovani Smlouvy (§ 61 odst.

1 ZOK).

Jiz za stavajici pravni Gpravy existuji vyjimky, na
zakladé kterych ¢len voleného organu neni povinen
vykonavat svou funkci bezplatné, jak je uvedeno
vySe. Nove se tyto vyjimky vztahuji pouze na
kapitalové spolecnosti a rozsituje se vycet situaci,

v diisledku kterych bude ¢lenovi voleného organu
nalezet odména v obvyklé vysi.

Jedn4 se o pripady, kdy (i) je Smlouva nebo v ni
obsazené ujednani o odmeéné neplatné z diivodu na
strané spolecnosti, (ii) Smlouva neni uzaviena

z divodu prekazek na strané spole¢nosti nebo

z dtivodu vyssi moci ¢i jiné prekazky vzniklé
nezavisle na vili ¢lena voleného organu

a (iii) Smlouvu z uvedenych dtivodt nejvyssi organ
neschvali bez zbyte¢ného odkladu po jejim
uzavieni. Okolnosti vy$si moci a jiné prekazky
vzniklé nezavisle na viili ¢lena voleného organu jsou
zde upraveny nove.

addressed by the legislation, but the legal doctrine
infers its relative invalidity (Section 48 BCA).

Consequently, the ESA is considered valid, unless
the court, based on an objection of relative
invalidity made by an entitled party, decides on its
invalidity. The company or a shareholder are such
entitled parties, who may invoke such invalidity
within six months after the date when they became
aware or should have become aware of it, but no
later than within 10 years following conclusion of
the ESA.

The amended BCA clarifies that the ESA will not
become effective until it is approved. Thus, the
position will be performed free of charge until the
approval of the ESA (unless covered by any of the
below-mentioned situations). If approved, the ESA
becomes effective either from the date of its
conclusion, or from the date of commencement of
the member’s position, whichever date is later.
However, the approving body may stipulate

a different moment of the ESA’s effectiveness and,
for instance, retroactively approve the
remuneration for the performance of the office for
the period prior to approval of the ESA.

The rule of gratuitous performance of the
office and related exemptions

According to the current BCA, the performance of
the office of the corporate body member is
presumed to be free of charge, if the consideration
is not stipulated in the ESA in accordance with the
BCA. Such rule now explicitly applies only to capital
companies, and if the consideration is not agreed in
the ESA at all.

However, it does not affect the possibility to grant
other consideration to the appointed bodies’
members, with the consent of the body that should
approve the ESA (with a statement from the
supervisory body), or based on the internal
regulation approved by the body that should
approve the ESA (Section 61(1) BCA).

The current legislation stipulates exemptions under
which the appointed bodies’ member is not obliged
to exercise his/her position free of charge as
mentioned above. Newly, the exemptions will only
apply to capital companies, and they are extended
by other situations in which the appointed bodies’
member is entitled to standard remuneration.

These are the cases when: (i) the ESA or a provision
on remuneration contained therein is invalid due to
reasons on the company’s side, (ii) the ESA is not
concluded due to reasons on the company’s side, or
due to force majeure or other obstacles arising
independently of the appointed body member’s will,
and (iii) the ESA is not approved by the supreme
body due to such reasons without undue delay after
its conclusion. Force majeure and obstacles
independent of the appointed body member are
new in this context.



Cim se Fidit, pokud existuje rozpor mezi
Smlouvou a spole¢enskou smlouvou?

V pripadé rozporu mezi Smlouvou a spolecenskou
smlouvou se standardné pouZiji ujednani
spolecenské smlouvy. To se v§ak neuplatni, byla-li
Smlouva schvélena vétsinou pozadovanou pro
zménu spolecenské smlouvy, a v takovém pripadé
se pouziji ujednani ve Smlouve.

Toto pravidlo, které doposud nebylo zdkonem

0 obchodnich korporacich v obecné roviné
upraveno, ma zabranit obchazeni viile spole¢nikt
vyjadiené ve spolecenské smlouve.

Nové je rovnéz upraveno v § 438 odst. 3 ZOK, zZe
Smlouva schvalen4 dozoréi radou se miize odchylit
od stanov akciové spolecnosti za podminek v nich
urcenych.

Podle ptechodnych ustanoveni novely se v piipadé
rozporu mezi spole¢enskou smlouvou a Smlouvou,
které byla schvélena pied 1. lednem 2021, postupuje
podle dosavadniho znéni ZOK.

Odménovani zaméstnance, ktery je soucasné
¢lenem statutarniho organu

ZruSenim ustanoveni § 61 odst. 3 ZOK dochézi

k tomu, Ze je-li ¢len statutarniho organu soucasné
zaméstnancem spole¢nosti (na jiné pozici), jeho
odména plynouci z pracovnépravniho vztahu
nebude podléhat souhlasu nejvy$siho organu.

To plati i pro odmény vyplacené osobé blizké ¢lenu
statutarniho organu.

V téchto pripadech by k zabranéni pripadnému
vyplaceni nepfimérenych odmén méla postacovat
pravidla ZOK o stietu zajmi a povinnost ¢lenti
statutarnich organi jednat s pééi radného
hospodéte.
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What to follow when there is a discrepancy
between the ESA and the Articles
of Association?

In the event of a discrepancy between the ESA and
the Articles of Association, the provisions of the
Articles of Association will generally prevail.
However, this does not apply if the ESA has been
approved by the shareholders’ majority required for
the amendment of the Articles of Association, in
which case the provisions in the ESA will prevail.

This rule, which has not been previously regulated
in general by the BCA, intends to prevent
circumvention of the shareholders’ will expressed in
the Articles of Association.

It is also newly stipulated in Section 438(3) BCA
that the ESA approved by the Supervisory Board
may deviate from the joint-stock company’s Articles
of Association under conditions stipulated therein.

Pursuant to the transitional provisions of the
amendment, in case of a discrepancy between the
Articles of Association and the ESA approved prior
to 1 January 2021, the current wording of the BCA
will apply.

Remuneration of an employee who is
a statutory body member

Section 61(3) BCA will be repealed, which means
that if a statutory body member is also an employee
in the company (on a different position), his/her
remuneration arising from the employment
relationship will not be subject to the supreme
body’s approval. This will also apply to
remunerations paid to related persons of the
statutory body member.

In such cases, BCA conflict of interest rules and
statutory body members’ duty of due managerial
care should prevent potential payment of
unreasonable remuneration.
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