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Pravnicka osoba jako ¢len voleného organu musi zmocnit
konkrétni fyzickou osobu jako svého zastupce
A legal entity as a member of an appointed body must

authorise a specific individual as its representative
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PRAVNICKA OSOBA JAKO CLEN
VOLENEHO ORGANU MUSI ZMOCNIT
KONKRETNI FYZICKOU OSOBU JAKO
SVEHO ZASTUPCE

(8 46 odst. 3 zakona o obchodnich
korporacich (,,ZOK*))

Dle novely zakona bude pravnicka osoba, ktera je
¢lenem voleného organu kapitalové spolec¢nosti
(spolec¢nost s ru¢enim omezenym a akciova
spole¢nost) ¢i druZstva, povinna zmocnit bez
zbyte¢ného odkladu jedinou fyzickou osobu, aby
jivtomto organu zastupovala. Tato fyzicka osoba
bude muset spliiovat zakonné pozadavky

a predpoklady pro vykon funkce ¢lena voleného
organu.

Pravnicka osoba musi zmocnit fyzickou osobu bez
zbyte¢ného odkladu ode dne, kdy ji vznikla funkece,
pricem?z tuto fyzickou osobu musi rovnéz nechat
zapsat do obchodniho rejstriku. Bez zapisu
takového zastupce totiz nebude mozné zapsat ani
samotnou pravnickou osobu. Toto zmocnéni a zapis
zastupce do obchodniho rejstiiku je pravnicka osoba
povinna ucinit do ti*i mésici ode dne, kdy ji funkce
v organu vznikla. Pokud tak vSak neucini, jeji
funkce zanikne.

Pro pravnické osoby, které jiz aktualné zastavaji
funkei ¢lena voleného orgéanu, plati obdobna
povinnost. Tyto pravnické osoby jsou povinny
zmocnit svého zastupce a nechat zapsat tohoto
zastupce nejpozdéji do tFi mésicti od Géinnosti

A LEGAL ENTITY AS A MEMBER OF
AN APPOINTED BODY MUST
AUTHORISE A SPECIFIC INDIVIDUAL
AS ITS REPRESENTATIVE

(Section 46(3) Business Corporations Act
(,BCA™))

According to the amendment, a legal entity that is
a member of an appointed body of a capital
company (limited liability company or joint-stock
company) or a cooperative will be obliged to
authorise a specific individual to represent it in
this body without undue delay. This individual
will have to meet all the legal requirements and
preconditions for the performance of the position
of a member of an appointed body.

The legal entity must authorise an individual
without undue delay after its appointment to the
position and must also have this individual
registered in the Commercial Register.
Without registration of such a representative, it
will not be possible to register the legal entity
itself. The legal entity is obliged to make this
authorisation and enter the representative into
the Commercial Register within three months
from the day when the legal entity is appointed to
the position. If it fails to do so, its office will
terminate.

Legal entities that are already in the position of

a member of an appointed body also have to
follow this rule. These legal entities are obliged to
authorise their representative and have their
representative registered at latest within three



novely, tj. do 1. dubna 2020. Pokud tak pravnicka
osoba neucini, jeji funkce zanikne.

V ptipadé, ze zvolenému zastupci v budoucnu
zanikne zmocnéni, musi pravnicka osoba rovnéz
nejpozdéji do tii mésich zajistit zapis nového
zastupce, jinak se rovnéz vystavuje riziku zaniku
funkee.

Na zastupce pravnické osoby ve voleném organu se
dale vztahuji pravidla o stietu zajmi, neptipustnosti
konkurenc¢niho jednani a povinnost jednat s péci
rfadného hospodare. Zastupce zaroven nahradi
zptsobenou Gtjmu obchodni korporaci spolecné

a nerozdilné s pravnickou osobou, kterou zastupuje.
Uplatni se tedy soubézna odpovédnost fyzické

a pravnické osoby, jak ji pojima trestni pravo (zakon
o trestni odpovédnosti pravnickych osob).

Zakotveni pozice faktického vedouciho

Dle novely jsou osoby, které sice nejsou formalné
¢lenem voleného organu pravnické osoby, ale
fakticky se v takovém postaveni nachazeji,
povinny dodrzovat nékteré zakladni povinnosti, které
zakon uklada ¢lenim volenych organti. Zejména tak
musi dodrzet zakaz konkurenc¢niho jednani

a povinnost jednat s pé¢i fadného hospodare.

Co se tyce pravidel o stfetu zajm1, u téchto existuji
urcité vyjimky, které pro faktické vedouci neplati.
Shodné jako voleni ¢lenové maji fakti¢ti vedouci
povinnost oznamit mozny stiet zajmi ¢i zajem

o uzaviceni smlouvy s obchodni korporaci. Nicméné
vzhledem k tomu, Ze fakticky vedouci neni formalné
¢lenem organu, neni ddna moznost pozastavit
faktickému vedoucimu vykon funkci a dale neni
mozny zakaz uzavireni smlouvy ze strany nejvyssiho
nebo kontrolniho orgdnu obchodni korporace. Tyto
mechanismy v§ak mohou byt uplatnény viici ¢lenovi
voleného organu, jehoz rozhodovani ma byt
ptisobenim faktického vedouciho dotéeno.

Pokud by fakticky vedouci nedodrzel povinnost
informovat spolec¢nost o skute¢nostech uvedenych
vySe, nejednal by s péc¢i fadného hospodare a za toto
poruseni mize byt fakticky vedouci odpovédny.

V praxi bude v postaveni faktického vedouciho tfeba
odvolany jednatel, ktery i nadale vystupuje “jménem
spole¢nosti” nebo naopak osoba, ktera do své funkce
jesté zvolena nebyla, ale jiz vystupuje jako by byla
zvolena fadné. Dale se miiZe obecné jednat o osobu,
v souladu s jejimiz prikazy ¢i instrukcemi jsou
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¢lenové tidicich organt spoleénosti navykli jednat

months from the effective date of the
amendment, i.e. by 1 April 2020. If the legal
entity will not fulfil this obligation, its office will
terminate automatically.

In the event that the appointed representative’s
authorisation expires in the future, the legal entity
must ensure the registration of a new
representative at latest within three months,
otherwise the legal entity is also exposed to the
risk of termination of its office.

The rules on conflicts of interest, non-compete
obligations and the obligation to act with due
managerial care also apply to the abovementioned
representative. Furthermore, the representative
will compensate any damage caused to the
company jointly and severally with the legal entity
he or she represents. Thus, simultaneous liability
of the individual and the legal entity, as provided
under criminal law (the Act on Criminal Liability
of Legal Entities), shall apply.

Establishment of the position of shadow
director

According to the amendment, persons who are
not formally members of an appointed company’s
body, but are in such a position factually
(so-called shadow directors), are obliged to
comply with certain fundamental obligations
imposed by law on (formal) members of
appointed bodies. In particular, such persons
must comply with non-compete obligations
and the obligation to act with due
managerial care.

There are certain exceptions from the rules on
conflicts of interest which do not apply to shadow
directors. Like appointed members, shadow
directors have a duty to report a potential
(general) conflict of interest, or interest in
entering into a contract with the company.
However, as the shadow director is not formally
a member of the company’s governing body,
performance of his/her office cannot be
suspended, and also a ban on the conclusion of

a contract by the supreme or supervisory body of
a company is not possible. Nevertheless, these
mechanisms may be applied to a member of the
appointed body whose decision-making is to be
affected by the influence of the shadow director.

If the shadow director fails to comply with the
obligation to inform the company of the facts set
out above, he/she will not act with due managerial
care and may be liable for such breach. In
practice, a shadow director would typically be

a dismissed Executive Director who continues to
act “on behalf of the company”, or a person who
has not yet been appointed to the position but acts
as if it has already happened. Furthermore, it may
generally be a person in accordance with whose
orders or instructions the members of the



(napriklad byvaly spolecnik ¢i zakladatel spole¢nosti, | company’s governing bodies are accustomed to

ktery jiz ve spole¢nosti nemé majetkovou tcast). acting (e.g., a former shareholder or a founder of
the company, who no longer owns a business
share).
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