Bird & Bird

Zakon o obchodnich korporacich 2021
Business Corporations Act 2021

Prevod ¢i zastaveni zavodu nebo ¢asti jmeéni
Podil na zisku v s.r.o.
A transfer or a pledge of an enterprise or a part of assets

and lLiabilities
Profit share in LLC

31/12/2020

PREVOVD’ CI ZASTVA\’/'ENi yANY0))18]
NEBO CASTI JMENI

(8 190 odst. 2 pism. i) a § 421 odst. 2 pism. m)
zakona o obchodnich korporacich (,,ZOK*“))

Do ptisobnosti valné hromady podle soucasné pravni
Gpravy nalezi mimo jiné také schvalovani prevodu
nebo zastaveni zavodu ¢i takové jeho ¢asti, ktera by
znamenala podstatnou zménu dosavadni
struktury zavodu nebo podstatnou zménu

v pfedmétu podnikani nebo ¢innosti spole¢nosti. Ona
“Cast zavodu”, v disledku jejihoZ pievodu ¢i zastaveni
by ptivodni zavod doznal podstatné zmény struktury
nebo by byl podstatné zasazen predmét podnikani ¢i
¢innosti spolecnosti, byla dosud predmétem diskuzi,
pricemz interpretace se casto lisila.

Nejvyssi soud v kvétnu 2019 vydal rozhodnuti (sp. zn.
27 Cdo 2645/2018), v ramci kterého se priklonil

k formalné-materialnimu pojeti pojmu ,¢ast zavodu”
a uvedl, Ze pod timto pojmem je tieba rozumét
samostatnou organizac¢ni slozku zavodu

(a tedy nikoliv jakoukoliv materialn€ vyznamnou
slozku zavodu). V pripadé prevodu ¢i zastaveni
podléha tedy aktudlné souhlasu valné hromady pouze
prevod ¢i zastaveni samostatné organizacni slozky,

a to pouze za podminky, ze by tyto dispozice
znamenaly podstatnou zménu dosavadni struktury
zavodu nebo predmétu podnikani ¢i ¢innosti

A TRANSFER OR A PLEDGE OF
AN ENTERPRISE OR A PART OF
ASSETS AND LIABILITIES

(Section 190(2) letter i) and Section 421(2)
letter m) Business Corporations Act
(;,;BCA”))

According to the current legislation, the General
Meeting approves the transfer or pledge

of an enterprise or such a part thereof that
would imply a significant change of the
existing structure of the enterprise or a significant
change in the business or activity of the company.
The “part of the enterprise”, as a result of which
transfer or pledge of the original enterprise would
undergo significant structural changes, or the
company’s business or activities would be
significantly affected, has been the subject of
discussions, with interpretations often differing.

In May 2019, the Supreme Court issued a decision
(file No. 277 Cdo 2645/2018) in which it supported
the formally-material concept of the term ,,part of
the enterprise”, and stated that this term should
be understood as a separate organisational
unit of the enterprise (and therefore not any
materially significant part of the enterprise).

It follows that only a transfer or a pledge of

a separate organisational unit is currently subject
to the approval of the General Meeting, provided
that such disposal implies a substantial change in
the current structure of the enterprise or the
business or activities of the company. The court



spolec¢nosti. Soud tak dal prednost ochrané ttfetich
stran a stabilité jiz uzavirenych transakei.

Novela v§ak dosavadni praxi vyraznym zptisobem
zmeéni, kdyZ pojem “Cast zdvodu” opousti a nahrazuje
jej pojmem ,,éast jméni”. Odklani se tak od
dosavadniho formalné-materialniho pojeti k ¢isté
materidlnimu pojeti. Dle divodové zpravy tak bude
potieba souhlas s transakcemi, které znamenaji
podstatnou zménu skuteéného predmétu
podnikani ¢i ¢innosti, rozhodujici dle novely tak neni
forméalni predmét podnikani vymezeny ve
spolecenské smlouvé. Novela si dava za cil rovnéz
motivovat spolec¢niky, aby ve spole¢enské smlouveé
tento skutec¢ny predmét podnikani ¢i ¢innosti
vymezovali.

Prevodem ¢i zastavenim takové ¢asti jméni, ktera by
znamenala podstatnou zménu skute¢ného predmeétu
podnikani ¢i ¢innosti, mtze byt naptiklad prodej
obchodniho tajemstvi, na némz je zalozeno podnikani
spolec¢nosti , prodej patentu (napft. sloZeni 1é¢ivého
pripravku) ¢i ochranné znamky ¢i prodej vyznamné
tovarny ¢i vyrobniho stroje (nezbytného pro vyrobu
zboZzi, na némz je zalozeno podnikani spolec¢nosti),
bez nichz spole¢nost nemtize v podnikani nebo
¢innosti bud’ vitbec pokracovat, anebo jen ve zna¢né
omezené podobé.

Dle divodové zpravy k novele by naopak valné
hromady nemély schvalovat transakce, které maji za
nésledek pouze zménu struktury zavodu, nebot
toto rozhodovani nalezi obchodnimu vedeni. V praxi
vSak bude velmi obtiZzné identifikovat takové pirevody
majetku ¢i ziizeni zatiZeni ve formé zastavniho prava,
u kterych by se protistrana mohla spolehnout na to,
Ze jde skutecné jen o zménu strukturu zavodu (bez
vySe uvedeného zasahu do predmétu podnikani ¢i
¢innosti), ke které neni potteba souhlas valné
hromady.

Pfedmétna zména dle naseho nazoru vyrazné
zasadhne do transakéni praxe. Nejvétsim hrozicim
rizikem je relativni neplatnost transakei, ke kterym
nebyl dan souhlas valnou hromadou, aé byt dan mél.
Této neplatnosti se nasledné mtize dovolat kdokoliv,
kdo na tom bude mit pravni zijem. S ohledem na
uvedené lze ocekavat, Ze se obchodni praxe po
acinnosti novely vrati do stavu z poc¢atku acéinnosti
zakona o obchodnich korporacich, kdy valné
hromady budou nuceny schvalovat velké mnozstvi
prevodnich i zajiStovacich transakei, které jim nyni
ke schvalovani predkladany nejsou.

U akciovych spoleénosti pritom bude tieba ptislusna
rozhodnuti valné hromady i nadéle pfijmout formou
notaiského zapisu (srov. § 416 ZOK).

thus preferred the protection of third parties and
the stability of already completed transactions.

However, the amendment significantly changes
the current practice when the term “part of the
enterprise” is omitted and replaced with the term
~part of assets and liabilities”. It deviates
from the current formally-material concept to

a purely material concept. According to the
explanatory memorandum, consent will be
required for transactions that involve

a substantial change in the actual subject of
business or activity, so the formal subject of
business defined in the Articles of Association is
not relevant according to the amendment. The
amendment also aims to encourage shareholders
to define the actual subject of business or activity
in the Articles of Association.

The transfer or a pledge of such part of the assets
and liabilities, which would involve a substantial
change in the actual subject of business or
activity, may be, for example, the sale of a trade
secret on which the company’s business is based
on, sale of a patent (e.g., composition of

a medicinal product), sale of a trademark, or the
sale of a significant factory or production machine
(which is necessary for the production of goods on
which the company’s business is based), without
which the company cannot continue in business
or activity either at all or only in a very limited
regime.

According to the explanatory memorandum to the
amendment, on the other hand, there should not
be any need for approval of the General Meeting
for transactions that only result in a change of
the structure of the enterprise, as this
decision belongs to the business management.
However, from a practical point of view, it will be
very difficult to identify such transfers of assets,
or the establishment of encumbrance in the form
of pledge for which the counterparty could rely on
the fact that it is really only a change of the
structure of the enterprise (without the above
implications) that does not require the approval of
the General Meeting.

In our opinion, the change will significantly affect
transaction practice. The biggest imminent risk is
the relative invalidity of transactions that were
not approved by the General Meeting, but should
have been. This invalidity can then be invoked by
anyone who has a legal interest in it. With regard
to the above, it can be expected that the General
Meetings will have to approve a huge amount of
transfer and security transactions that are not
currently being submitted to them for approval.

In the case of joint-stock companies, the relevant
decisions of the General Meeting will still have to
be taken in notarial deed form (see Section 416
BCA).



Podil na zisku prijaty v dobré vire

Vyznamnou, a pro spole¢niky spole¢nosti s rucenim

omezenym ne prili§ pfiznivou zménou, je odstranéni

obecného pravidla o tom, Ze vyplata podilu na zisku
se nevraci, pokud byla spole¢nikem ptijata v dobré
vite (ktera se navic predpokladala).

Pravidlo bude od 1. ledna 2021 platit pouze pro
akcionare, nicméné ani u nich se nebude vztahovat
na zalohy na podil na zisku. U zbylych obchodnich
korporaci se bude podil na zisku vracet, pokud byly
poruseny podminky pro vyplaceni podilu na zisku
stanovené zakonem o obchodnich korporaci.
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Profit share received in good faith

An important, and not very favourable, change for
shareholders of limited liability companies is the
removal of the general rule that the payment of

a profit share shall not be refunded if it was
accepted by the shareholder in good faith (which,
moreover, was presumed).

As of 1 January 2021, the rule will apply only to
shareholders of joint stock companies. However,
it will not apply to advance payments for the
profit share. For other company forms, the profit
share will be refunded if the conditions for the
payment of the profit share stipulated by the BCA
have not been met.
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