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SPOLECNOSTI BY MELY )
ZKONTROLOVAT A UPRAVIT SVE
SPOLECENSKE SMLOUVY

Novela zdkona o obchodnich korporacich (,ZOK®),
ktera nabyla G¢innosti dne 1. ledna 2021, pfinesla

i zmény, které mohou mit vliv na ustanoveni
spolecenskych smluv (¢i stanov) mnoha spoleénosti.

V kvétnu 2021 navic Nejvyssi soud vydal rozhodnuti,
podle kterého ustanoveni spolecenské smlouvy

o predmétu podnikani ,vyroba, obchod a sluzby
neuvedené v ptilohach 1 az 3 Zivnostenského zékona“
je z divodu neurcitosti jeho obsahu zdanlivé

a neprihlizi se k nému. Podle Nejvyssiho soudu na
zakladé takového ustanoveni ani neni mozné takovy
predmét podnikani zapsat do obchodniho rejstiiku.
Proti rozhodnuti Nejvys$siho soudu byla podéna
Gstavni stiznost, a i oéekavané rozhodnuti Ustavniho
soudu muze mit na dalsi vyvoj v této oblasti
vyznamny vliv.
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Z téchto divodi a s ohledem na nize uvedena
pravidla doporuéujeme zkontrolovat stavajici znéni
spolecenskych smluv a prizptisobit je nové pravni
Gprave.

Obecna povinnost prizptisobit spole¢enskou
smlouvu nové pravni apravé

Ustanoveni spoleéenskych smluv, kter4 po tcinnosti
novely odporuji kogentnim ustanovenim
novelizovaného ZOK, pozbyly dnem 1. ledna 2021
zavaznosti. Spolecnosti jsou nyni povinné do 1. ledna

COMPANIES SHOULD REVIEW
AND AMEND THEIR ARTICLES OF
ASSOCIATION

The Amendment of the Business Corporations Act
(“BCA”), which became effective as of 1 January
2021, has also brought some changes which may
affect the Articles of Association of many
companies.

Additionally, the Supreme Court held in May 2021
that a provision of the Articles of Association
stipulating the scope of business as “production,
trade and services not listed in Annexes 1 to 3 of
the Trade Licensing Act” is non-existent and
should be disregarded due to its ambiguity.
According to the Supreme Court, such scope of
business cannot thus be registered in the
Commercial Register pursuant to such provision.
A constitutional complaint was filed against the
Supreme Court’s decision and the upcoming
Constitutional Court’s decision may have

a significant impact on further developments in
this area.

For these reasons and with regard to the rules set
out below, we recommend reviewing the current
wording of the Articles of Association and
adapting them to the new rules.

General duty to adapt the Articles of
Association to the new legislation

Provisions of the Articles of Association, which
are not in accordance with the mandatory
provisions of the amended BCA became
ineffective as of 1 January 2021. Companies are
currently obliged to adapt theirs Articles of



2022 prizptsobit své spolec¢enské smlouvy nové
pravni tprave a dorudit je do sbirky listin.

V pripadé nesplnéni této povinnosti hrozi spolecnosti
poradkova pokuta az do vySe 100.000 K¢ podle
zakona o verejnych rejstiicich. Poruseni povinnosti
ulozit listinu do sbirky listin mtZe byt sankcionovano
i pokutou az do vysSe 100.000 K¢ podle zdkona

o nékterych prestupcich.

Neplnéni téchto povinnosti miize znamenat poruseni
péce fadného hospodare u ¢lenti statutarnich organi
a z toho plynouci neptiznivé disledky piimo pro tyto
osoby.

NeuloZeni dokumentu do sbirky listin mtize dokonce
vést k trestnépravnim sankcim pii naplnéni skutkové
podstaty trestného ¢inu zkreslovani adaji o stavu

hospodateni a jméni podle § 254 trestniho zdkoniku.

Ucéast jinych osob na valné hromadé

Novela ZOK vyslovné pripustila, neuréi-li
spolecenska smlouva jinak, aby na valné hromadé se
spole¢nikem mohla byt piitomna i jedna jim urcena
osoba, ktera je zavazana alespon ke stejné
mlcenlivosti jako spoleénik.

Pokud spolecenska smlouva spoleénosti, ktera
vznikla do 31. prosince 2020, neupravuje pritomnost
jinych osob nez spole¢nikii na valné hromade, vyse
uvedena moznost Gcasti jinych osob se neuplatni do
1. ledna 2023.

Vztah spolecenské smlouvy a smlouvy o
vykonu funkce

Novela ZOK zavedla obecné pravidlo, podle néhoz je-
li zde rozpor mezi spolecenskou smlouvou

a smlouvou o vykonu funkce, uplatni se ujednani
spolecenské smlouvy. Pokud je v§ak smlouva

o vykonu funkce schvalena vétSinou vyZadovanou pro
zménu spolecenské smlouvy (notarsky zapis se

v tomto ptipadé nevyzaduje), pouZiji se ujednani ve
smlouvé o vykonu funkce. U smluv o vykonu funkce,
schvalenych do konce roku 2020 se postupuje podle
predchoziho znéni ZOK.

Monistické akciové spolec¢nosti

ZruSenim institutu statuarniho reditele se spravni
rada jakozto kolektivni organ stala statutarnim
organem monistické akciové spolec¢nosti. Pokud
stanovy neupravuji zptisob jednani za spolec¢nost, je
kazdy c¢len spravni rady opravnén jednat za

Association to the new legislation and file them to
the Collection of Deeds of the Commercial
Register by 1 January 2022.

A company may face a fine of up to CZK 100,000
for non-compliance pursuant to the Public
Registers Act. A breach of duty to file a document
in the Collection of Deeds may also be sanctioned
by a fine of up to CZK 100,000 under the Act on
Certain Administrative Offences.

Failure to comply with such duties may lead to the
breach of statutory bodies’ duty to act with due
managerial care and negative consequences
arising therefrom directly for such persons.

Failure to file a document in the Collection of
Deeds may even lead to criminal penalties for the
criminal offence of distortion of data on the state
of business and assets under Section 254 of the
Criminal Code.

The presence of other persons at the
General Meeting

Unless the Articles of Association stipulate
otherwise, the BCA amendment explicitly permits
shareholders to attend General Meetings together
with another person, who is bound by a
confidentiality obligation at least to the same
extent as the shareholder.

If the Articles of Association of a company
incorporated by 31 December 2020 do not cover
the presence of persons other than shareholders
at the General Meeting, the above change will not
apply until 1 January 2023.

The relationship between Articles of
Association and Executive Service
Agreement

The BCA amendment has introduced a general
rule, under which if there is a discrepancy
between the Executive Service Agreement and the
Articles of Association, the provisions of the
Articles of Association will prevail. However, if the
Executive Service Agreement has been approved
by the shareholders’ majority required for the
amendment of the Articles of Association
(notarial deed is not required in such case), the
provisions of the Executive Service Agreement
will prevail. In relation to the Executive Service
Agreements approved by the end of 2020, the
previous BCA rules will apply.

Monistic joint-stock companies

By repealing the position of the Statutory
Director, the Administrative Board as a collective
body has become the statutory body of the
monistic joint-stock company. Each
Administrative Board member will be authorised



spole¢nost samostatné. Ve stanovach je tedy vhodné | to represent the company individually, unless the
upravit i zpisob jednani ¢lent spravni rady za Articles of Association stipulate otherwise.
spolecnost. Therefore, it is recommended that the Articles of
Association stipulate the method of
representation of the Administrative Board
members.

Novela v ptivodnim znéni stanovovala v § 457 odst. 1 | Section 457(1) BCA of the originally proposed

ZOK pravidlo, Ze spravni rada musi byt minimalné amendment stipulated a general rule that the
tficlenna. Toto pravidlo se ve finalni verzi novely Administrative Board consists of at least three
ZOK neprosadilo, proto by se nemélo uplatnit ani members. This rule is not included in the final
prechodné ustanoveni novely, podle kterého maji version of the BCA amendment; therefore, the
spolec¢nosti upravit stanovy nejpozdéji v den konani transitional provision of the amendment that
volby novych ¢lent spravni rady nebo pti prvni stipulates that companies should amend the
zmeéneé poctu ¢lent spravni rady. Articles of Association at the latest as of the day of

appointment of new Administrative Board
members or the first change of the number of the
Administrative Board members, should not be

applicable.
Akciové spolec¢nosti, kde ¢ast ¢lentt dozorci Joint-stock companies where some
rady voli zaméstnanci Supervisory Board members are elected by
employees
Clenem dozoréi rady volenym zaméstnanci méZe byt | Newly, only a person in the employment
noveé pouze zaméstnanec, ktery je v pracovnim relationship with the company may become
pomeéru ke spole¢nosti. Stanovy mohou urdit, ze a Supervisory Board member elected by
¢lenu dozoréi rady volenému zaméstnanci nezanika employees. The Articles of Association can
funkce skon¢enim pracovniho poméru ke stipulate that the position of such member does
spolec¢nosti, pokud odesel do diichodu. not terminate with the termination of the
employment relationship because of retirement.
Pokud ¢len dozorci rady zvoleny zaméstnanci nebyl If the Supervisory Board member elected by
ke dni 1. ledna 2021 v pracovnim pomeéru ke employees was not in an employment relationship
spole¢nosti, jeho funkéni obdobi dobéhne podle with the company as of 1 January 2021, his/her
dosavadnich pravidel a jeho funkce nezanikne. office will run according to the previous
legislation and his/her office will not terminate.
Akciové spolecnosti, které jiz diive prizptisobily Joint-stock companies which have adapted their
stanovy pozadavkim § 448 ZOK podle jedné Articles of Association to the requirements of
z predchozich novel (zakon ¢. 458/2016 Sb.), jsou Section 448 BCA according to one of the previous
povinny upravit stanovy a volebni fady novym amendments (Act No. 458/2016 Coll.) are obliged
pravidlim podle § 448 a § 448a ZOK nejpozdéji do to adapt their Articles of Association and Election
1. ledna 2026. Code to the new rules in Section 448 and Section
448a BCA by 1 January 2026.
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