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ZMENY V NASLEDCICH P()l}pSENi
POVINNOSTI JEDNAT S PECI
RADNEHO HOSPODARE

Clen voleného organu obchodni korporace je povinen
vykonavat svoji funkei s péci radného hospodare. To
znamena povinnost vykonavat funkei s nezbytnou
loajalitou, s potiebnymi znalostmi a peélivosti. Radny
hospodat musi pecovat o majetek obchodni
korporace, jako by slo o jeho vlastni a musi jednat

v zajmu obchodni korporace, nikoliv v zajmu
vlastnim ¢i jiné osoby. Poruseni péce radného
hospodare s sebou nese fadu negativnich nasledkd.
Zamétime se na ty, které ptinasi novela zdkona

o obchodnich korporacich (,,ZOK") piredevsim

v pripadé tzv. apadkovych deliktd.

Vylouceni élena statutarniho organu z vykonu
funkce (diskvalifikace)

ZOK v § 63 odst. 1 stanovi, Ze soud miZe i bez navrhu
rozhodnout, Ze ¢len statutarniho organu obchodni
korporace, ktery v poslednich tiech letech pred
zah4jenim fizeni opakované nebo zdvazné porusil své
povinnosti pti vykonu funkce, nesmi po dobu az ti
let od pravni moci rozhodnuti o vylouceni vykonavat
funkei ¢lena statutarniho organu jakékoli obchodni
korporace. V § 63 odst. 2 ZOK je stanoveno, Ze soud
rozhodne o diskvalifikaci vzdy, pokud bude ulozena
sankce za prispéni k ipadku obchodni korporace
podle § 66 odst. 1 ZOK (viz nize).

Danym ustanovenim tak dochazi k nasledujicim
zménam oproti znéni stavajici pravni tpravy. Doba,
na kterou mize byt ¢len statutarniho organu
diskvalifikovan, je nové stanovena jako maximalni —

CHANGES IN THE
CONSEQUENCES OF BREACHING
THE DUTY TO ACT WITH DUE
MANAGERIAL CARE

A member of an appointed body of a company is
obliged to perform his/her office with due
managerial care. This includes the duty to
perform the office with the required loyalty,
knowledge and care. A proper manager must take
care of a company’s property as if it was his/her
own, and must act in the interests of the company,
not in his/her own interest or the interests of
another person. A breach of due managerial care
has a number of negative consequences. We will
focus on those introduced by the amendment to
the Business Corporations Act (,BCA®), especially
so-called bankruptcy offences.

Expulsion from the office of member of the
statutory body (disqualification)

The BCA stipulates in Section 63(1) that a court
may decide that a member of the statutory body of
a company who repeatedly or seriously breached
his/her duties in the previous three years before
the commencement of proceedings may not
perform the position of a member of the statutory
body of any company in the period of up to

three years after the expulsion decision becoming
legally effective. Section 63(2) BCA states that the
court shall decide on disqualification whenever

a sanction is imposed for contributing to the
bankruptcy of a company pursuant to Section
66(1) BCA (see below).

The given provision thus introduces the following
changes compared to the wording of the current

legislation. The period for which a member of the
statutory body may be disqualified is newly set as



az tri roky, doposud byly stanoveny tii roky bez
moznosti uvazeni. Novela jiz nestanovi kumulativni
pozadavek opakovaného a zavazného poruseni péce
Fadného hospodare, nyni bude platit, ze sankce muze
byt ulozena jiz pti prvnim zavazném poruseni
povinnosti. Novelou zakona doslo také ke zpiesnéni,
od jakého okamziku zpétné soud zkouma poruseni
povinnosti ¢lena statutarniho organu, a to od tii let
pred zahajenim Fizeni.

Dtisledkem vylouceni ¢lena statutarniho organu je
zanik funkce ve statutarnich organech vsech
obchodnich korporaci, a to ode dne pravni moci
rozhodnuti. Soud miiZe na navrh osoby, o jejimz
vylouceni soud rozhoduje, nebo dotéené obchodni
korporace, rozhodnout, Ze osoba, u niz jsou dany
divody pro vylouceni ¢lena statutdrniho organu,
mize zistat ¢lenem statutarniho organu jiné
obchodni korporace za podminek uvedenych

v takovém rozhodnuti a za predpokladu, Ze jsou dany
zvlastni okolnosti piipadu specifikované v § 64 odst.
2 ZOK.

Zména se tyka také toho, které osoby mohou byt
vylouceny z vykonu funkce. Podle novely se jedna se
o ¢lena statutarniho organu, byvalého ¢lena
statutarniho organu, osobu v obdobném postaveni
(napf. likvidatora) a faktického vedouciho. Na rozdil
od stéavajici pravni apravy neni mozné vyloucit jiné
osoby, které maji povinnost postupovat s péci
fadného hospodare (napr. ¢lena dozoréi rady ¢i
prokuristu).

Porusi-li osoba zakaz vykonu funkce, ruci za splnéni
v$ech povinnosti obchodni korporace, které vznikly
v dobé, kdy pies tento zakaz funkci vykonavala

a zarovei soud rozhodne i bez navrhu o jejim
opétovném vylouceni na dobu az 10 let.

Zvlastni povinnosti pii apadku obchodni
korporace

Novela v § 66 odst. 1 ZOK sjednocuje sankce, které
hrozi, pokud ¢len statutarniho organu prispél
porusenim svych povinnosti k ipadku obchodni
korporace. Dané ustanoveni se vztahuje i na byvalé
¢leny statutarniho organu, osoby v obdobném
postaveni a faktického vedouciho. Nasledujici fizeni
budou predmétem jediného fizeni (kromé
diskvalifika¢niho — viz vySe), které bude inciden¢nim
sporem podle insolvenéniho zdkona a bude
zahajovano na navrh insolven¢niho spravce.

Noveé tak plati, prispél-li ¢len statutarniho organu
porusenim svych povinnosti k ipadku obchodni
korporace a bylo-li v insolvenénim fizeni jiz
rozhodnuto o zptisobu feseni tipadku obchodni

a maximum - up to three years; so far the period
of three years has been set without the possibility
of court discretion. The amendment no longer
provides for a cumulative requirement of repeated
and serious breach of due managerial care; newly,
a sanction may be imposed in the case of the first
serious breach. Additionally, the moment from
which the court retrospectively examines the
breach of duties of a member of the statutory body
is also clarified, i.e. three years before the
commencement of the proceedings.

The result of the expulsion of a member of the
statutory body is the termination of his/her office
in the statutory bodies of all companies upon the
expulsion decision becoming legally effective. The
court may, upon application of the expelled
person or the company concerned, decide that

a person in respect to which there are grounds for
his/her expulsion may remain a member of the
statutory body of a different company under the
conditions stipulated in such court decision, and
provided that further special circumstances of the
case specified in Section 64(2) BCA are given.

The change also specifies that persons may be
excluded from performing the office. According to
the amendment, expulsion can be imposed on

a member of the statutory body, a former member
of the statutory body, a person in a similar
position (e.g. a liquidator), and a shadow director.
Unlike the current legislation, it is not possible to
exclude other persons who are obliged to perform
the office with due managerial care (e.g.,

a Supervisory Board member or corporate agent).

If a person breaches the prohibition imposed by
the expulsion decision, then such person
guarantees fulfilment of all obligations of the
company that have arisen during the period when
such expelled person performed the office despite
the prohibition. In addition, a court can decide to
expel the person repeatedly for a period of up to
10 years.

Special duties in the case of bankruptcy of
a company

The amendment in Section 66(1) BCA unifies the
sanctions that threaten if a member of the
statutory body has contributed to the bankruptcy
of a company by breaching his/her duties. The
provision also applies to former members of the
statutory body, persons in a similar position and
shadow directors. Subsequent proceedings will be
the subject of a single proceeding (except for
disqualification proceedings - see above), which
will be an incidental dispute under the Insolvency
Act, and will be initiated upon a petition of the
insolvency administrator.

Thus, if a member of the statutory body has
contributed to the bankruptcy of a company by
breaching his/her duties, and if a decision has
already been made in insolvency proceedings on



korporace, insolven¢ni soud na navrh insolven¢niho
spravce (ten musi navrh podat vzdy, kdyz o tom
rozhodne véritelny vybor):

a rozhodne o povinnosti tohoto ¢lena vydat do
majetkové podstaty prospéch ziskany ze smlouvy
o vykonu funkce, jakoZ i ptipadny jiny prospéch,
ktery od obchodni korporace obdrzel, a to az za
obdobi dvou let zpét pred zahajenim insolvenéniho
Fizeni (neni-li vydani prospéchu mozné, nahradi jej
v penézich), a

b byl-li na majetek obchodni korporace prohlasen
konkurs, miiZe také rozhodnout, Ze tento ¢len je
povinen poskytnout do majetkové podstaty plnéni
az do vyse rozdilu mezi souhrnem dluhti a hodnotou
majetku obchodni korporace; pii uréeni vyse plnéni
insolven¢ni soud piihlédne zejména k tomu, jakou
mérou prispélo poruseni povinnosti k nedostate¢né
vy$i majetkové podstaty.

O povinnosti vydat prospéch uvedeny v pismenu

a) bude nové rozhodovat insolvenc¢ni soud, nikoli
insolvené¢ni spravce jako v pfipadé stavajici pravni
tpravy. Nové je doba, po kterou zpétné muze byt
prikazano vracet prospéch, stanovena jako
maximalni (doposud platilo dva roky bez moznosti
uvazeni). Méni se také okamzik, od jakého se bude
toto obdobi poditat, a to zpétné od zahajeni
insolvenéniho fizeni. Podle stavajiciho znéni se toto
obdobi pocita zpétné od pravni moci rozhodnuti

o upadku. I nadale je zachovano, Ze o této povinnosti
miiZe byt rozhodnuto pouze v pripadé véritelského
insolven¢niho navrhu.

Uéelem doplnéni majetkové podstaty stanovené

v pismenu b) je poskytnout véritelim obchodni
korporace prostiedky, které obchodni korporaci
chybi v diisledku poruseni povinnosti ¢lena
statutarniho organu. Plnéni se tak stane soucasti
majetkové podstaty. Dané ustanoveni je “ndhradou”
za zruSené stavajici ustanoveni § 68 ZOK, které
stanovuje ruceni ¢lent organu pii tipadku obchodni
korporace.

Spolec¢na a prechodna ustanoveni

Je-li ¢lenem statutarniho organu obchodni korporace
pravnicka osoba, pouZiji se dana ustanoveni i na
fyzickou osobu, ktera tuto pravnickou osobu pti
vykonu funkce zastupuje.

how to resolve the bankruptcy of a company, the
insolvency court, upon a petition of the insolvency
administrator (he/she must submit the petition
whenever the creditor committee decides so),
shall:

a decide on the obligation of this member to return
to the insolvency estate consideration received
under his/her Executive Service Agreement, as
well as any other consideration received from the
company in the period of up to two years before
the commencement of the insolvency proceedings
(when the return of the consideration is
impossible, the member shall refund the received
consideration in cash); and

b when the company is declared bankrupt, it may
also decide that this member is obliged to provide
to the insolvency estate consideration up to the
amount of the difference between the sum of
debts and the value of assets of the company; in
determining the amount of consideration, the
insolvency court shall take into account,
particularly, the extent to which the breach of
duty has contributed to the insufficiency of the
insolvency estate.

The obligation to return the consideration
referred to in paragraph a) above will be newly
decided by the insolvency court, not by the
insolvency administrator as under the current
legislation. Newly, the period for which a return
can be ordered retroactively is set as the
maximum (so far two years have been set without
any court discretion). The moment from which
this period will be considered has also changed; it
will be retroactively from the commencement of
insolvency proceedings. According to the current
wording, this period is considered retroactively
from the effectiveness of the insolvency decision.
It is maintained that this obligation can only be
imposed in the case of a creditor insolvency
petition.

The purpose of providing consideration to the
insolvency estate set out in paragraph b) above is
to give creditors of a company funds that the
company lacks as a result of the breach of duties
of a member of the statutory body. The
consideration will thus become part of the
insolvency estate. The given provision is

a “replacement” for the repealed existing
provision of Section 68 BCA stipulating the
guarantee of members of the statutory body in the
event of the bankruptcy of a company.

Common and transitional provisions

If a member of the statutory body of a company is
a legal entity, then the given provisions shall also
apply to the individual representing this legal
entity in the position.



Pokud bylo insolven¢ni fizeni zahajeno prede dnem
nabyti G¢innosti novely zakona (tj. pfed 1. ledna
2021), pouZije se pro toto Fizeni stavajici znéni
zékona o obchodnich korporacich.
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If the insolvency proceedings were initiated before
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