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UK Merger Control

How does Merger Control affect UK transactions?

Transactions covered

For the law to apply, a relevant merger situation (RMS) must be created. This occurs where:

e« Two or more businesses or business activities cease to be distinct (i.e. are brought under
common control or ownership including where a party acquires the ability to exercise material influence
(e.g. a 15% shareholding), to control policy or outright legal control of the target company); and

e One or more of the following criteria is satisfied:

o The UK turnover of the target exceeds £70 million; or
o A share of 25% or more in the supply or consumption of goods or services of a particular
description in the UK (or in a substantial part of the UK) is created or enhanced

=>» UK merger control applies to completed or anticipated mergers

Risks of non-notification

In the UK, notification of an RMS to the CMA is voluntary, but the risks of not notifying include:

¢ A ‘hold separate’ or ‘freeze’ order preventing further integration and/or completion
e A subsequent investigation by the CMA
e The CMA could block the merger and require divestment of the entirety of the acquired business

The CMA’s merger intelligence unit actively scans the market for mergers which may quality for
investigation and which the CMA may ‘call in’ for questioning/investigation

S
National Security & Investment Act (NSIA)
Timing
¢ Mandatory regime: the Government can scrutinise foreign
Factor into the completion investments in the UK that involve the acquisition of control over
timetable: certain types of entities in 17 sensitive sectors (e.g. defence,
communications, space, aviation, transport, advanced robotics and
e Pre-notification quantum technologies) on the grounds of national security
discussions with the e Acquisitions in other sectors are subject to a voluntary regime as well as
CMA - 2 to 8 weeks acquisitions of assets, including land and IP
e The Secretary of State can unwind or block deals where national
e PhaseI - 40 days security concerns are found
from CMA confirming e Any acquisition of shares amounting to 25% or more in companies in
it has received a certain key sectors must be notified to the Secretary of State (and
complete notification acquisitions of lower shareholdings which result in “material influence”)

are also captured
e Phase II — 24 weeks
plus possible 8-week =» The NSIA applies retrospectively to any deals closed from 12
extension November 2020 and parties can obtain informal guidance now
=» The NSIA sits alongside the UK merger control regime
= The NSIA will come into force on 4 January 2022
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Bird & Bird’s Competition & EU law team is here to help and has significant experience advising businesses
on UK merger control at all stages. Please contact any member of the team for more information.
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