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ROZDELENI A VYPLATA ZISKU
A JINYCH VLASTNICH ZDROJU

Sjednoceni pravidel

Vyznamnou novinkou, kterou novela prinese, je
sjednoceni pravidel pro rozdéleni a vyplatu zisku

s pravidly pro jiné vlastni zdroje. Aktualné totiz
podléhé rozdéleni a vyplata zisku ptisné€jsimu rezimu
nez rozdéleni a vyplata jinych vlastnich zdroju
spolec¢nosti. Zatimco pro vyplatu zisku je nutné
sestavit fadnou nebo mimofadnou tcetni zavérku
a dodrzZet dal$i pomérné striktni pravidla, k vyplaté
jinych vlastnich zdroji se zdkon nevyjadiuje.

V disledku této nejasnosti dochézi v praxi

k rozdilnym ptistupiim mezi jednotlivymi
spole¢nostmi.

Novela uvedenou situaci resi a tam, kde zakon hovori
o zisku, doplnuje, Ze uvedené plati i pro jiné vlastni
zdroje. Vyplata jinych vlastnich zdroji by tedy od

1. ledna 2021 méla podléhat stejnym pravidliim jako
vyplata zisku, vyjma specifik tykajicich se vyplaty
pevnych podilti na zisku a poskytovani zloh na
zisku. Mimo jiné bude tedy i pro jiné vlastni zdroje
platit, Ze mezi jiné osoby nez spole¢niky je bude
mozné rozdélit pouze, pokud tak stanovi spolec¢enska
smlouva.

Spolec¢nosti tedy i pro vyplatu jinych vlastnich zdroji
budou nuceny sestavit fddnou ¢i mimoradnou tcetni

DISTRIBUTION AND PAYMENT OF
PROFIT AND OTHER OWN
RESOURCES

Unification of rules

An important novelty introduced by the
amendment is the unification of the rules for the
distribution and payment of profit with the rules
for the distribution and payment of other own
resources. Currently, the distribution and
payment of profit is subject to a stricter regime
than the distribution and payment of other own
resources of the company. While for the payment
of profit it is necessary to prepare ordinary or
extraordinary financial statements and to follow
other relatively strict rules, the law does provide
for specific rules on the payment of other own
resources. As a result of this ambiguity, different
approaches occur in practice between individual
companies.

The amendment addresses this situation and,
where the law speaks of profit, adds that the
above also applies to other own resources.
Therefore, the payment of other own resources
should from 1 January 2021 be subject to the
same rules as the payment of profit, except for the
conditions concerning the payment of fixed profit
shares and the provision of advance payments on
profit. Among other things, the rule that persons
other than shareholders shall be entitled to obtain
any part of other own resources of the company
only if it is stated in the Articles of Association will
also apply.

Therefore, companies will be required to prepare
ordinary or extraordinary financial statements



zavérku. Mimo to novela zakotvuje, Ze ¢etni zavérku
Ize po jejim sestaveni a schvaleni pouzit pro rozdéleni
a vyplatu zisku a jinych vlastnich zdroji az do konce
Gcetniho obdobi nasledujicim po tcetnim obdobi, za
které byla sestavena. Dosud totiz toto pravidlo
vyplyvalo pouze z judikatury.

Dale se na jiné vlastni zdroje za¢nou vztahovat také
omezeni tykajici se toho, komu je mozné je ze
spolec¢nosti vyplatit, nebo jakou maximalni ¢astku
muze spolecnost k rozdé€leni pouzit.

Novela rovnéz zavadi pravidlo, podle kterého se
nejen zisk, ale i jiné vlastni zdroje urcené k rozdéleni,
které nebyly statutarnim organem vyplaceny

z divodu nesplnéni testu insolvence, prevadi na Gcet
nerozdéleného zisku minulych let. Timto zptisobem
se fakticky jiné vlastni zdroje transformuji na zisk
prostfednictvim prosté Gcetni operace. Bude tedy
nutné evidovat, do které z uvedenych kategorii
vlastniho kapitalu spole¢nosti dany zdroj patfti, a to
zejména z divodu, Ze v ramci hospodateni
spolec¢nosti dochazi k pfesouvani zisku a jeho miseni
s ostatnimi zdroji. Pokud je zisk uloZen na G¢tu
nerozdéleného zisku, nelze k nému v budoucnu
pristupovat jako k jinému vlastnimu zdroji.

Omezeni rozdéleni a vyplaty podilu na zisku
¢i jinych vlastnich zdrojich

Novela sjednocuje povinnost provedeni bilanéniho
testu, ktery musi predchazet rozhodnuti o rozdéleni
zisku. Aktualné je bilané¢ni test upraven pouze

u spolec¢nosti s ru¢enim omezenym a akciové
spolec¢nosti, od nového roku budou muset bilan¢ni
test provadét i druzstva. Zaroven bude nutné
bilan¢ni test provést i pfi vyplaté podilu na jinych
vlastnich zdrojich (které nemaji ptivod v zisku,
napiiklad vraceni ptiplatkii mimo zakladni kapital).

I nadale se u akciovych spole¢nosti vyZaduje pred
rozhodnutim o rozdéleni zisku a jinych vlastnich
zdroji provedeni testu vlastniho kapitalu, noveé se
vsak tato povinnost bude vztahovat i na spole¢nosti
s ruéenim omezenym a na druzstva. Tento test
ma vedle zachovani finané¢ni stability zajistit rovnéz
vypovidajici hodnotu udaje o zdkladnim kapitalu
spolec¢nosti.
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Maximalni ¢astka k rozdélent je tak urcena
souc¢tem vysledku hospodareni posledniho
skonéeného ticetniho obdobi, vysledku hospodateni
minulych let a ostatnich fondd, které je mozné
pouzit, sniZzeny o pridély do rezervnich a jinych
fondd. Zaroven se vyplatou podilu na zisku nesmi
snizit vlastni kapital pod vysi upsaného zakladniho

also for the payment of other own resources. In
addition, the amendment stipulates that the
financial statements, after their preparation and
approval, may be used for the distribution and
payment of profit and other own resources until
the end of the accounting period following the
accounting period for which they were prepared.
Until now, this has followed only from case law.

Additionally, other own resources will also be
subject to restrictions on who can receive
payment from the company, or the maximum
amount that the company can use for distribution.

The amendment also introduces a rule according
to which not only profit, but also other own
resources intended for distribution, which were
not paid by the statutory body due to failure to
meet the insolvency test, are transferred to the
account of retained earnings from previous years.
In such way, in fact, other own resources will be
transformed into profit through a simple
accounting operation. Therefore, it will be
necessary to record information to which of the
above categories of the company’s own equity the
given source belongs, especially due to the fact
that within the company’s management the profit
is transferred and mixed with other sources. If the
profit is deposited in the account of retained
earnings, it cannot be treated in the future as just
another own resource.

Restrictions on the distribution and
payment of a share of profit or other own
resources

The amendment unifies the obligation to perform
a balance test, which must precede a decision on
profit distribution. Currently, the balance test is
prescribed for limited liability and joint-stock
companies; from the new year, cooperatives will
also have to perform the balance test. At the same
time, it will be necessary to perform the balance
test when paying a share of other own
resources (which do not originate in the profit,
for example refund of additional payments
outside of the registered capital).

Joint-stock companies are still required to carry
out an equity test before deciding on the
distribution of profit and other own resources;
this obligation will now also apply to limited
liability companies and cooperatives. In
addition to maintaining financial stability, this
test is also intended to ensure meaningful
information about the company’s registered
capital.

The maximum amount to be distributed is
thus determined by the sum of the profit or loss
for the last accounting period, the profit or loss for
previous years and other funds that can be used,
reduced by payments to reserve and other funds.
At the same time, the payment of a profit share
may not reduce the company’s equity below the



kapitalu zvySeného o fondy, které nelze podle zakona
nebo spoleéenské smlouvy rozdélit.

Nesplnéni bilanéniho testu a testu vlastniho kapitalu
bude mit za nésledek, Ze rozhodnuti nejvyssiho
organu o rozdé€leni zisku nebude mit pravni Géinky.

V souvislosti s vyplatou zisku, zaloh na podil na zisku
nebo jinych vlastnich zdrojt zlistava zachovana
povinnost statutarniho organu aplikovat test
insolvence (spole¢nost nesmi tyto prostredky
vyplatit, pokud by si pfivodila apadek). Nové je vSak
stanoveno, Ze nevyplaceni podilu do konce tcéetniho
obdobi z divodu insolvenéniho testu znamena zanik
prava na takovy podil. Uvedené plati i na vyplatu
zaloh na zisku.

V neposledni fadé novela méni pravidlo pro vyplatu
podilu na zisku ¢i jinych vlastnich zdrojich

v nepenézité formé u spolec¢nosti s ru¢enim
omezenym. Dosud totiz o takové vyplaté mohla
rozhodnout i valnad hromada spolec¢nosti bez
podkladu ve spolecenské smlouvé. Do budoucna tato
moznost musi byt obsaZena ve spolec¢enské smlouveé.
Novela se timto zptisobem snazi vic ochranit
mensinové spolecniky.

Zaloha na podil na zisku

Zalohu na zisku bude mozno vyplacet i do budoucna
pouze na zakladé mezitimni acetni zavérky, ze
které vyplyne, Ze ma spole¢nost dostatek zdroji na
rozdéleni zisku. Dle odborné literatury lze vsak tyto
zalohy vyplécet i na zdkladé fadné a mimoiadné
ucetni zavérky. Zalohu lze vyplacet i opakované,
do vyse limitace dle § 35 odst. 1 zakona o obchodnich
korporacich (“ZOK").

Zaloha na podil na zisku se dle novely vraci, pokud
Castka zisku k rozdéleni nedosahuje souctu
vyplacenych zéloh. Dosud toto pravidlo nebylo
zakotveno vyslovné, a¢ bylo dovozovano v literatute.
Nezohlednuje se, zda byl spole¢nik v dobré vite.

Ani do budoucna v$ak novela nepovoluje vyplacet
zalohy na jiné vlastni zdroje.

Z4loha ve znéni novely miZe slouzit nejen

k distribuci nové vytvoreného zisku za ¢ast tcetniho
obdobi, ale i k distribuci ziski dosazenych v minulych
Gcetnich obdobich. I pro tuto zalohu plati vsak
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limitace maximalni ¢astkou.

amount of the registered capital increased by
funds that cannot be distributed according to the
law or the Articles of Association.

Failure to pass the balance and equity tests will
result in the decision of the supreme body on the
distribution of profit not having legal effect.

In connection with the payment of profit, advance
payment on the profit share and other own
resources, the statutory body remains obliged to
apply the insolvency test (the company may not
pay these resources if it results in its insolvency).
However, it is newly stipulated that non-payment
of the share due to the insolvency test means the
termination of the right to such share. The
above rule also applies to the payment of advance
payments of profit.

Last but not least, the amendment changes the
rule for the payment of a profit share or other own
resources in a non-monetary form in

a limited liability company. Until now, such

a payment could also be decided by the General
Meeting of the company without a basis in the
Articles of Association. In the future, this
possibility must be included in the Articles of
Association. Through this way, the amendment
seeks to better protect minority shareholders.

Advance payment of profit share

The amendment maintains that it will be possible
to pay an advance payment on profit only on the
basis of interim financial statements which
show that the company has sufficient resources to
distribute profit. However, according to expert
opinions, these advance payments can also be
paid on the basis of ordinary and
extraordinary financial statements. The
advance payment can also be paid repeatedly,

up to the amount of the limitation according to
Section 35(1) Business Corporations Act (“BCA”).

According to the amendment, the advance
payment of the profit share shall be refunded if
the amount of the profit to be distributed does not
reach the sum of the paid advance payments. So
far, this rule has not been explicitly stipulated,
although it has been inferred from available legal
literature. It is irrelevant whether the shareholder
was in good faith when accepting the advance
payment or not.

However, the amendment does not explicitly
allow the advance payment of other own
resources.

The advance payment may be used not only to
distribute the newly generated profit for a part of
the accounting period, but also to distribute the
profit achieved in previous accounting periods.
However, the maximum amount is still limited
(please see above).



Obchazeni pravidel pro vyplatu zisku a jinych
vlastnich zdroju

Novela zakazuje, aby spole¢nost poskytla
spoleénikovi nebo osobé jemu blizké
bezuplatné plnéni. Beziplatné znamena napiiklad
prostiednictvim darovaci smlouvy, a to jinak nez na
zakladé rozdéleni zisku nebo jinych vlastnich zdroji.
Uvedené pravidlo ma zabranit ,,skrytému” vyplaceni
zisku.

Zakaz neplati pro obvyklé ptilezitostné dary,
vénovani u¢inéné v primérené vysi na verejné
prospésny tcel, plnéni, kterym bylo vyhovéno
mravnimu zavazku nebo ohledim slusnosti a vyhody,
které 1ze poskytovat v souladu se zdkonem.

Obecné je osobou blizkou od fyzické osoby rovnéz
pouze osoba fyzicka, nicméné v nékterych situacich
muze byt takovou osobou i pravnicka osoba, ve které
fyzicka osoba né€jakym zptisobem plisobi
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Circumvention of the rules for the
payment of profit and other own resources

The amendment prohibits the company from
providing a gratuitous consideration to

a shareholder or to his/her close person.
Gratuitous consideration means consideration
free of charge, for example, through a gift
contract, on a basis other than distribution of
profit or other own resources. This rule is
intended to prevent the "hidden" payment of
profit.

The ban does not apply to ordinary occasional
gifts, donations made in an appropriate amount
for a public benefit purpose, consideration which
has been offered upon moral obligation or
consideration of decency, and benefits which may
be provided in accordance with the law.

In general, a person close to an individual is also
only an individual, however, in some situations,
such a person may also be a legal entity in which
an individual operates in some way.
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