Bird & Bird

Czech Republic & LEX

COVID

Statutory Measures in Insolvency Law
Opatrent v insolven¢nim pravu

Karanténa, zastaveni provozi, pokles piijmii

a souvisejici negativni dopady pandemie nemoci
COVID-19 i na dosud standardné fungujici

a zdravé spolecnosti primély ceskou vladu
reagovat na tuto situaci a ptipravit zdkonna
opatteni ke zmirnéni téchto dopadii (tzv. Lex
Covid), a to i v oblasti insolvenci. Vétsina téchto
zmeén je pouze prechodné povahy, v souvislosti
s trvanim mimoradnych opatieni ptijatych
organy verejné moci pti pandemii nemoci
COVID-19. Lex Covid stanovujici nize uvedené
zmeény jiz prosel legislativnim procesem a je
ucinny od 24. dubna 2020.

Soucasné nastaveni insolvenéniho prava
nezohlednuje pfechodnou povahu platebni
neschopnosti podnikateli zptisobenou aktuélni
pandemii. Ocekava se, ze po ukoncéeni
mimoiradnych opatfeni a opétovném nastartovani
byznysu podnikatelé budou schopni obnovit své
provozy a zachovat pracovni mista. Pfilisna
striktnost stavajicich insolvenc¢nich pravidel by
tak v soucasné chvili mohla vést ke kolapsu nejen
podnikatelského sektoru, ale i justi¢niho systému.
Jaké nejdiilezit€jsi zmeény prinese Lex Covid do
¢eskych insolvenci?

Insolvenc¢ni navrhy

Insolvenéni zdkon stanovuje, ze podnikatel
(pravnicka ¢i fyzicka osoba) je povinen podat
insolvencni navrh bez zbyteéného odkladu poté,
co se dozvédél nebo pii nalezité péc¢i mél dozvédét
o svém tupadku. Pfechodn4 ¢i druhotna platebni
neschopnost podnikateli zptisoben4 vyraznym
poklesem ¢i vypadkem piijmi v disledku
pandemie pritom muze vést k tpadku

a podnikatelé a ¢lenové statutarnich organt
spolec¢nosti by méli podat insolvenéni navrh.
Porus$eni povinnosti podat insolven¢ni navrh je
pritom sankcionovano odpovédnosti za $kodu,
ktera byla vériteli zptisobena. Vylouceny vsak
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nejsou ani dalsi zakonné sankce vii¢i ¢lenim

Lockdown, shutdowns, drops in revenue and
related negative impacts of the COVID-19
pandemic faced by companies even still operating
and in a healthy state have prompted the Czech
government to respond to this situation and
implement statutory measures to mitigate such
impacts (the so-called Lex Covid), also in the area
of insolvency. Most of such measures are only
temporary during the extraordinary measures
taken by public authorities during the COVID-19
pandemic. Lex Covid, which brings the below-
mentioned changes, has already been enacted
and came into force on 24 April 2020.

Current insolvency law does not reflect the
temporary nature of businesses' inability to pay
their obligations caused by the existing pandemic.
It is expected that businesses will be able to
restore their operations and preserve jobs once
the extraordinary measures are removed and
business resumes. The excessive strictness of the
existing insolvency rules in the current situation
could lead to not only the collapse of the business
sector, but the justice system as well.

What are the key changes that Lex Covid brings
to Czech insolvency regulations?

Insolvency Petitions

Under the Insolvency Act, an entrepreneur (a
legal entity or an individual) must file an
insolvency petition without any undue delay after
it becomes aware of its insolvency or should have
become aware of it in the exercise of due care. A
company's temporary financial difficulties caused
by a significant drop or shortfalls in revenues due
to the pandemic could lead to insolvency and the
individual entrepreneur or members of a
company's statutory body should file an
insolvency petition. The breach of the obligation
to file the insolvency petition is penalised by the
liability for damage caused to a creditor.
Moreover, other legal sanctions on the members
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statutarnich organi za poruseni péce radného
hospodére v insolvenéni situaci (napt. vydani
prospéchu ziskaného ze smlouvy o vykonu funkce
¢i ruceni za splnéni povinnosti spole¢nosti podle
zakona o obchodnich korporacich) ¢i pripadna
trestnépravni odpovédnost.

Od tcinnosti Lex Covid je docasné suspendovana
povinnost dluznika podat na sebe insolven¢ni
névrh, a to do uplynuti Sesti mésictt od ukonéeni
mimoradnych opatfeni pti epidemii, nejpozdéji
v$ak do 31. prosince 2020. Tato zména se
nevztahuje na podnikatele, jejichz ipadek nastal
jiz v dobé pred prijetim mimotradnych opatieni ¢i
nebyl zptisoben v disledku okolnosti
souvisejicich s mimoradnymi opatfenimi, které
by mu znemoznovaly ¢i ztézovaly plnit své
penézité zavazky.

Vedle tpravy dluznického insolvenéniho navrhu
bude rovnéz plosné omezena moznost vétiteld
podat insolvenéni n4vrh na své dluzniky.

K vétitelskym insolvenénim navrhim podanym
do 31. srpna 2020 insolven¢ni soudy nebudou
prihliZet. To vSak vériteli nebrani v tom, aby sva
prava uplatiioval jinou pravni cestou nebo aby po
31. srpnu 2020 podal novy insolvenéni navrh.

Mimoradné moratorium

Az do 31. srpna 2020 budou moci podnikatelé,
kteri nebyli ke 12. bieznu 2020 v tpadku, pozadat
o mimoradné tfimési¢ni moratorium. Mohou tak
ucinit pred zah4jenim insolvencniho tizeni, nebo
po jeho zahéjeni k navrhu jiné osoby, a to
prostiednictvim elektronického formulare.
Podnikatelim by mély zejména pomoct acinky
mimotfadného moratoria, jako jsou napf.
nemoznost prohlésit tpadek, pozastaveni
provadéni exekuce ¢i omezeni realizace zajisténi.
Uéinky mimor4dného moratoria by mély byt
jinak obdobné, jako jsou u standardniho
moratoria.

Oproti standardnimu moratoriu budou podminky
vyhlageni mimotradného moratoria jednodussi,
nebot nebude vyzadovano doloZeni souhlasu
vétsiny veritelt a predloZeni nékterych
standardné pozadovanych dokumentt (napf-.
seznam zavazkill). Souhlas vétsiny vértiteld vsak
bude nezbytny k navrhu na prodlouzeni
mimoiadného moratoria, pricemsz jej Ize
prodlouzit az o tii mésice. K ndvrhu na
mimoiadné moratorium musi dluznik pripojit

i Cestné prohlaseni o tom, Ze (i) je navrhovano

v disledku mimotadnych opatteni pfi epidemii;
(ii) nebyl ke dni 12. bfezna 2020 v tpadku; (iii)

v pribéhu dvou mésict pied 12. bfeznem 2020
ani poté nevyplatil spole¢nikiim piipadné osobam

of the statutory bodies for the breach of the duty
of due managerial care in the insolvency situation
(e.g., a return of any benefit obtained under the
Executive Service Agreement or liability for the
fulfilment of the company's obligations under the
Business Corporations Act) or potential criminal
liability are not excluded.

According to Lex Covid, a debtor's obligation to
file an insolvency petition is suspended until six
months after the termination of the extraordinary
measures imposed in the epidemic, but for not
longer than 31 December 2020. This does not
apply to businesses whose insolvency occurred
before the extraordinary measures were adopted
or was not caused by the circumstances related to
the extraordinary measures which would make it
impossible or excessively difficult to fulfil
financial obligations.

In addition to the debtor's insolvency petition,
the possibility of creditors filing an insolvency
petition against their debtors is broadly
restricted. Insolvency courts will disregard all
creditors' insolvency petitions filed until

31 August 2020. However, this provision does not
prevent a creditor from exercising his rights in
another legal way or from filing a new insolvency
petition after 31 August 2020.

The Extraordinary Moratorium

Until 31 August 2020, businesses which were not
insolvent as at 12 March 2020 will be able to
apply for the extraordinary three months'
moratorium. Debtors may apply via electronic
form prior to the commencement of the
insolvency proceedings, or after its initiation by
a third party. In particular, the effects of the
extraordinary moratorium, such as the
impossibility to declare insolvency, a suspension
of enforcement proceedings or restrictions on
realisation of collateral should help businesses.
Other effects of the extraordinary moratorium
should be similar to those of the standard
moratorium.

Unlike the standard moratorium, the conditions
for a declaration of the extraordinary moratorium
will be much simpler as evidence of the consent
of the creditors' majority or submission of some
of the documents usually requested (e.g., a list of
debts) will not be required. However, the
proposal for the extension of the extraordinary
moratorium by up to three months will be subject
to the consent of the creditors' majority. A debtor
must also enclose an affidavit with the
application stating that: (i) the extraordinary
moratorium is proposed due to the extraordinary
measures imposed in the epidemic; (ii) the debtor
was not insolvent as at 12 March 2020; (iii)
within two months before 12 March 2020 or after



jimi ovladanym nebo je ovladajicim ani ¢lendm
organu mimotadné podily na zisku, ani mezi né
jinak nerozdélil vlastni zdroje a ani jim neposkytl
jiné mimoiéadné plnéni véetné piedcasného
splaceni uvéra ¢i zapujcek, nebo Ze bylo veskeré
takto poskytnuté plnéni vraceno; a (iv) vSechny
v navrhu obsazené tidaje jsou pravdivé.

Dluznik je opravnén prednostné hradit zavazky
bezprosttedné souvisejici se zachovanim provozu,
které vznikly po vyhlaseni moratoria. Po podani
navrhu na mimotradné moratorium je vSak
povinen vyvinout tsili, aby véritelé byli
uspokojeni v co nejvyssi mite, a je povinen dat
prednost spoleénému zajmu vétitela pred
vlastnimi z4jmy i pfed zajmy jinych osob. Ani
omezeni plynouci z insolvenc¢niho zakona ve
vztahu k nakladani s majetkovou podstatou
nebrani dluznikovi po dobu trvani mimotadného
moratoria v tom, aby vyuZil verejné podpory
poskytované podnikatelim ke zmirnéni dopadt
nemoci COVID-19.

Reorganizace a oddluzeni

Dluznici, jejichz reorganizacni plan byl
pravomocné schvalen ke 12. bieznu 2020, budou
opravnéni pozadat soud o docasné preruseni
plnéni reorganizac¢niho planu trvajici do uplynuti
Sesti mésictt od ukonéeni mimoradnych opatteni
pii epidemii, nejpozdéji vSak do 31. prosince
2020. Pokud bude preruseni soudem schvaleno,
nelze po tuto dobu preménit reorganizaci

v konkurs z diivodu neplnéni podstatnych
povinnosti stanovenych reorganiza¢nim planem.

Lex Covid se dale dotyka dluznikd, jejichz tpadek
je feSen oddluzenim plnénim splatkového
kalendéare. Dluznici, jejichz tipadek byl prohlasen
pred 31. kvétnem 2019 (tj. pied G¢innosti tzv.
oddluzovaci novely), by méli byt nové chranéni
naptiklad tim, Ze nesplnéni podstatné ¢asti
splatkového kalendare prevazné zptisobené v
dtsledku okolnosti souvisejicich s mimotadnym
opatfenim pii epidemii nebude divodem zruseni
schvaleného oddluzeni. Insolvenéni soudy budou
dale opravnény osvobodit dluzniky od placeni
pohledavek zahrnutych do oddluZeni. Dluznik
musi prokazat, Ze nedosazeni stanovené prahové
hodnoty plnéni nezavinil, a to naptiklad pokud
mu bylo znemoznéno nebo podstatné ztizeno
podminky oddluzeni plnit v dtisledku
mimotadnych opatieni pii epidemii.

this date, the debtor neither paid out any
extraordinary dividends to shareholders, entities
controlled by shareholders or controlling them,
or members of corporate bodies, nor otherwise
distributed own resources or provided to such
parties any exceptional performance, including
early repayment of a credit or loan, or that such
provided performance has been returned back to
the debtor; and (iv) all the information contained
in the filings is true.

The debtor is entitled to pay, with a priority, the
obligations directly related to the maintenance of
the operations that occurred after the
moratorium was declared. Once the proposal for
the extraordinary moratorium is submitted, the
debtor is, however, obliged to make all efforts to
satisfy the creditors to the greatest possible
extent, and to give priority to the creditors'
common interest over his own interest and those
of third parties. During the extraordinary
moratorium, none of the restrictions imposed by
the Insolvency Act in relation to the disposal of
estate prevent the debtor from using the public
aid for businesses to mitigate the effects of
COVID-19.

Reorganisation and Debt Relief

The debtors, whose reorganisation plan was
approved before 12 March 2020, will be entitled
to request a court to temporarily suspend the
performance of the reorganisation plan for a
period of six months after the termination of the
extraordinary measures imposed in the epidemic,
but only until 31 December 2020. If the
suspension is approved by the court, the
reorganisation cannot be turned into bankruptcy
during this period due to the non-compliance
with substantial obligations set out in the
reorganisation plan.

Lex Covid also affects debtors whose insolvency is
solved by debt relief in the form of a payment
schedule. The debtors, whose insolvency was
declared before 31 May 2019 (i.e., prior to the
effectiveness of the so-called debt relief
amendment), should be newly protected. For
instance, in situations where a failure to comply
with a substantial part of the payment schedule —
caused by the circumstances related to
extraordinary measures imposed in the epidemic
— will not be a reason for the termination of the
approved debt relief. Insolvency courts will also
be entitled to exempt debtors from paying off
their debts included in the debt relief. A debtor
must prove that he/she has not caused the failure
to meet the required thresholds, for example if it
were impossible or excessively difficult to meet
the conditions of the debt relief due to the
extraordinary measures imposed in the epidemic.
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