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Introduction

Over three years have passed since the EU Trade
Secret Directive ("TSD") was ratified, and all
Member States should by now have implemented the
TSD into National Law. Many countries were
delayed beyond the two years’ time limit, but now
(almost) all Member States are compliant. Hence
this seems like a good time to take stock of the
implementation impact in a selection of Member
States.

This first article focuses on Finland, and during the
coming months lawyers in Bird & Bird's
International Trade Secrets Group will provide some
insight on the position in other European countries.

These articles will not provide a comprehensive
analysis of the implementation position, and related
changes to National law, but will rather aim to shed
light on particular peculiarities, points to note and
practical implementation outcomes.

Furthermore, and in order to provide some balance
to the position in the EU, we also plan to publish
articles highlighting points to note in relation to
trade secrets protection in other countries around
the world, in particular, Australia, China and
Singapore. Taken together, we hope that this series
will enlighten readers.
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Where have we got to in Finland?

In Finland the protection of trade secrets has been
very criminal law focused over the course of the last
few decades. This means that a trade secret holder
already had, before the TSD implementation,
effective ways to protect its rights if there had been
any misappropriation of trade secrets. On the other
hand this meant that the civil remedies were not so
developed and the TSD implementation process
provided an excellent opportunity to draft Finland’s
first Trade Secret Law ("TSL").

The new TSL came into force on 15th August 2018
and it is the first coherent set of civil regulations
relating to trade secrets in Finland. In addition to
including the regulations set out in the TSD, it
contains many articles, which complement the
general regulations in the TSD. For example, the
TSD does not set any explicit confidentiality
obligation on those who are in a certain relationship
with or in a certain position of a company or other
entity. It only states that the use or disclosure of a
trade secret shall be considered unlawful, if the
person has either acquired the trade secret
unlawfully or he/she is in breach of a contractual or
any other duty not to disclose or use the trade secret.
In other words, there is a confidentiality obligation
according to the TSD only when there is a
confidentiality agreement or clause or some other
duty (such as law) not to use or disclose the trade
secret. As the TSD is (mostly) a minimum directive,
each Member State have the right to set higher
standards than those set in the TSD, for example to
set express confidentiality obligations, which are
missing from the TSD.

Consequently, as a part of the TSD implementation
in Finland the legislator decided to establish
confidentiality obligations for employees, directors
and auditors of a company (these had been in force



already in the Criminal Code). In addition, the new
TSL creates a confidentiality obligation for
information gained from a confidential business
relationship. This means, that even if the parties
have not entered into an NDA, there will be a
confidentiality obligation between the parties in
such circumstances. Especially small and mid-sized
companies have greeted this with pleasure, as NDAs
will not be a compulsory first step in all confidential
business relationships to ensure confidentiality.
However, some companies, and especially big
companies, may see this as a risk and they need to be
cautious when receiving information from outsiders.
If the prerequisite for a confidential business
relationship is fulfilled the recipient shall not use it
to any other purposes or disclose the trade secret to
anyone. If the recipient would like to provide that no
restrictions are connected to the received
information, it may be in some occasions advisable
even to enter into a "non-confidentiality agreement”
instead of a confidentiality agreement.

Another peculiarity is that the concept of infringing
goods, as defined in the TSD has been changed to
infringing products in the TSL. This means that in
Finland this concept certainly also covers services
and in particular software (whilst the TSD is
somewhat unclear as to whether services are also
covered). Accordingly, all the remedies related to
infringing goods may be directed also to services and
to other products, which are not typical goods (such
as software).

A third point to note in Finland is that technical
information at a lower secrecy level than a trade
secret will also be protected. If technical information
is given to another person or entity in order to fulfill
certain work or tasks or otherwise for business
purposes, this so called technical instruction will be
protected at the same level as a trade secret itself. For
example a drawing or a recipe given to a
subcontractor may be a technical instruction.
However, it is worth noting that this is not a Finnish
specialty as the concept of technical instruction has
been in the German legislation, at least since the
beginning of 20t century.

Finally, a noteworthy procedural point is that trade
secret civil matters may be handled in two different
courts in Finland, namely in a general district court
and if the defendant is an entity (as opposed to an
individual), also alternatively in an IP specialized
Market Court. As the application of the TSL is very
wide, the previous approach that only the Market
Court handles civil matters regarding trade secrets
was no longer suitable. This means that cases

concerning both civil and criminal trade secret
misappropriations may be handled in the same
(general) court and even in the same proceedings.
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