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Was the role of the 'digital 
intermediary' in the publication 
limited to providing one or more 

such services?

Yes

No

Was the intermediary a 'search engine 
provider' for a 'search engine' whose role 

in the publication was limited to 
providing an automated process for the 

search engine user to generate the 
results?*

The search engine provider 
is exempt from liability for 

defamation (s 10D).

Yes

No

Yes

No

Yes

No Yes

Was the 'digital matter' published 
using a 'caching service', 'conduit 
service' and/or 'storage service'?*

Was the digital matter comprised of 
'search results' or digital matter to which 
the search results provide a hyperlink? 

(excluding sponsored search results and 
autocomplete predictive text 

suggestions)?*

Did the digital intermediary 
defendant have, at the time of the 

publication of the digital matter, an 
'accessible complaints mechanism' 

for the plaintiff to use?**

The digital intermediary is 
not exempt from liability 

and new defence (s 31A) is 
not available.

No

* These terms are defined in ss 4, 10B.

** This term is defined in sub-s 31A(6).

Did the digital 
intermediary (i) 
initiate the steps 

required to publish the 
matter, (ii) select any 

of the recipients of the 
matter, (iii) encourage 

the poster of the 
matter to publish the 
matter, (iv) edit the 

content of the matter, 
whether before or after 

it was published, 
and/or (v) promote the 
matter, whether before 

or after it was 
published?

Did the digital 
intermediary do 
one or more of 
those actions 
because it was 
required by an 
Australian law 

or an Australian 
court/tribunal 

order?

No The digital intermediary is 
exempt from liability for 

defamation (s 10C).

Yes

Yes

The new s 10C exemption 
is not available to the 
digital intermediary.

No

The digital intermediary 
is exempt from liability 
for defamation (s 10C).
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Did the plaintiff give the digital 
intermediary defendant a written 

complaint about the publication in 
accordance with sub-s 31A(3) ?

Yes

No

The new s 31A 
defence is available 

to the digital 
intermediary 

defendant.

Was the digital intermediary 
defendant actuated by malice in 

establishing or providing the relevant 
'online service'?*

The new s31A 
defence is not 

available to the 
digital intermediary 

defendant.

Did the digital intermediary 
defendant take reasonable 'access 
prevention steps' (if available) in 
relation to the publication before, 

or within 7 days after, the 
complaint was given?*

Yes

No

Was the digital intermediary 
defendant actuated by malice in 

establishing or providing the 
relevant online service?

Yes

Yes No The new s 31A 
defence is available 

to the digital 
intermediary 

defendant.

The new s 31A 
defence is not 

available to the 
digital intermediary 

defendant.

The new s 31A 
defence is not 

available to the 
digital intermediary 

defendant.

No


