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Cookies

Under the New Electronic Communications Act
V novom zakone o elektronickych komunikaciach

1. februéra 2022 nadobudol u¢innost’ zékon ¢.
452/2021 Z. z. o elektronickych komunikaciach,
ktorym sa nahradza zakon ¢. 351/2011 Z. z.

o elektronickych komunikaciach. Téme nového
zakona o elektronickych komunikaciach a jeho
instituitom sa venujeme v samostatnom ¢lanku
s nazvom Novy zakon o elektronickych
komunikéciach. Ak Vas zaujima, ¢o prinasa do
¢innosti telekomunikacnych spolo¢nosti, ¢lanok
mozete najst tu.

V tomto ¢lanku sa budeme venovat
podrobnostiam Upravy tzv. cookies, ktoru priniesol
novy zadkon. Samotny pojem ,cookies” sa

v zakone nenachadza, pod tymto zauzivanym
vyrazom mozno rozumiet tzv. ,informacie uloZzené
v koncovom zariadeni uZivatela® Pritom tieto
informacie mézu byt rézneho charakteru, resp.
ukladané pre rézne ucely a podla toho mozno
rozliSovat napr. nevyhnutné, analytické alebo
marketingové cookies.

Sthlas s cookies podla novej tpravy

Nova pravna Uprava, podobne ako ta
predchadzajuca, vyZaduje na ukladanie alebo
pristupovanie ku cookies suhlas pouzivatela.
V porovnani s predchadzajicou Upravou vSak
novy zakon prinaSa viaceré zmeny. Aky teda
musi byt suhlas podla novej upravy?

On 1 February 2022, the Act No. 452/2021 Caoll.
on Electronic Communications entered into force
and replaced the Act No. 351/2011 Coll. on
Electronic Communications. We discuss the new
Electronic Communications Act and the new
instruments and institutions in a separate article
titted “The New Electronic Communications Act”. If
you are interested in reading about the changes
that the new legislation introduces for the activities
of telecommunication companies, you can find the
article here.

In this article we examine the details of the
regulation of so-called “cookies” introduced by the
new Act. The term “cookies” itself is not found in
the Act and this term means “the information
saved in a user’s terminal device.” This
information might be of a diverse character or, in
other words, may be saved for various purposes.
Thus, different types of cookies can be
distinguished, e.g. necessary, analytical or
marketing cookies.

Consent to cookies according to the
new regulation

Similar to the previous regulation, the new
regulation requires the user’s consent for saving
or accessing cookies. However, when compared
with the previous regulation, the new Act
introduces numerous changes. So, what must
consent be like according to the new regulation?


https://www.twobirds.com/en/insights/2022/slovakia/new-electronic-communications-act
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Dobrovolny

Suhlas musi byt udeleny dobrovolne a nesmie
byt Ziadnym sp6sobom vynuteny. Moznost’
udelenia a odmietnutia sthlasu by mali byt
rovnocenne zobrazené na tzv. Cookies liste.
Odporuca sa vyhnut situacii, kedy je odmietnutie
suhlasu prili§ komplikované, a teda odmietnutie
suhlasu by bolo vyrazne zlozitejSie ako jeho
udelenie. Pouzivatefa nemozno na udelenie
suhlasu ani nabadat’ alebo presviedcéat. V ramci
moznosti sa slobodne rozhodnut’ musi mat
pouzivatel na webovej stranke moznost zakliknut
s akymi cookies suhlasi, aké odmieta.

Aktivny

Akceptuje sa iba suhlas udeleny viastnou
aktivitou pouzivatela, teda jednoznacnym
potvrdzujicim Ukonom. Iba jednoduché
pokraCovanie prehliadania stranky

s ,predkliknutymi“ polickami suhlasu bez
aktivneho zakliknutia, sa nepovazuje za platne
poskytnuty suhlas.

Nastavenie webového prehliadaca sa
nepovazuje za aktivny suhlas a bolo novou
Upravou vyslovne vylu¢ené. Novy zakon totiz
vypustil z predchéadzajlicej Upravy cookies vetu
»Za Suhlas na tento ucel sa povazuje aj pouZitie
prislusného nastavenia webového prehliadaca
alebo iného pocitacového programu®, To
znamena, ze od 1.2.2022 uz nie je mozné
povazovat za riadne udelenie suhlasu nastavenie
webového prehliadaca, ani iného pocitacoveho
programu. V praxi sa zmena prejavuje tak, ze
podnikatelia musia pri spractvani cookies
vyzadovat aktivny suhlas, vZzdy ked potencionalny
zakaznik navstivi prvykrat webovu stranku. Ti
podnikatelia, ktori doteraz ukladali cookies na
zaklade nastaveni v prehliadaci, budd musiet svoj
postup zmenit a zosuladit' s novou pravnou
Upravou.

Informovany a predchadzajuci

Pouzivatel musi byt pred poskytnutim sthlasu
informovany alebo aspofi mat’ moznost sa
oboznamit so vSetkymi relevantnymi
informéaciami, napriklad aké konkrétne cookies sa
pouzivaju, na aky ucel sluzia, ako dlho sa
ukladaju a taktiez kto ich bude vyuzivat a Ci sa
spristupriuju tretim stranam.

Freely given

The consent must be granted voluntarily and
must not be enforced in any way. The
possibility to grant or refuse the consent should be
equally displayed on the so-called cookies bar. It
is advisable to avoid the situation when refusing
the consent would be too complicated and thus
refusing the consent would be more difficult than
granting the consent. Furthermore, the user
cannot in any way either be urged or persuaded to
grant the consent. The user’s ability to make the
decision freely should include their ability to
choose which cookies they consent to and which
they do not.

Active

Only the consent granted by the user’s own
activity (unambiguous confirmatory action) is
acceptable. The simple continuing in page
browsing with “pre-clicked” boxes without any
active clicking is not considered as actively
granted consent.

Web browser settings are not considered as
an actively expressed consent and this was
explicitly excluded as an option under the new
regulation. The new Act has removed the
following sentence from the previous regulation:
“The use of the relevant settings of a web browser
or other computer programme shall also be
considered as consent for this purpose.” This
means that from 1 February 2022 web browser
settings, as well as settings of other PC
programmes, cannot be considered as the proper
granting of consent. In practice the change
applies when processing cookies, the
entrepreneurs are obliged to request the actively
expressed consent upon a potential customer’s
first visit to the website. Those entrepreneurs that
used to save cookies based on the web-browser
settings have to change their practice and
harmonize it with the new regulation.

Informed and prior

Prior to granting the consent the user must be
informed and must have had a chance to
familiarize themselves with all relevant
information, e.g. which particular cookies are
used, what is their purpose, how long they are
stored and also, who is going to use them, and
whether they will be made available to third
parties.



Konkrétny

Suhlas musi byt konkrétny, ¢o znamena, Ze sa
suhlas udeluje Specificky pre kazdy jeden ucel
spraclivania samostatne (napriklad Statistické
alebo reklamné ucely).

Preukazatelny

Novy zakon vyslovne vyzaduje, aby suhlas na
ukladanie a pristupovanie k takymto informaciam
bol preukazatelny. Zakon vsak blizSie
nespecifikuje, kedy sa suhlas povazuje za
preukazatelny a rovnako ani neSpecifikuje jeho
nalezitosti.

Kedy suhlas nie je potrebny

Z predchadzajlcej pravnej Upravy zostali
zachované vynimky — suhlas nie je potrebny na
tzv. nevyhnutné cookies, t.j. tie, ,ktorych jedinym
ucelom je prenos alebo ulahéenie prenosu spravy
prostrednictvom siete, alebo ak je to
bezpodmienecne potrebné pre poskytovatela
sluzieb informacnej spolo¢nosti na poskytovanie
sluzby informacnej spolocnosti, ktoru vyslovne
poZaduje uzivatel”.

Kazdy podnikatel by mal v prvom rade poznat,
aké cookies na svojej stranke uklada a na aku
ucel — tento je totiz rozhodujuci pre posudenie, Ci
je na ich ukladanie potrebny suhlas.

Nevyhnutné cookies (oznacované tiez ako
~funk&né®) su také, ktoré su nevyhnutne potrebné
na to, aby dana webstranka, ktoru pouzivatel
navstivil, riadne fungovala. Webstranky ¢asto
ukladaju aj tzv. analytické cookies, ktoré zbieraju
pre prevadzkovatelov webstranky rézne
Statistické udaje pre vyhodnotenie, ako
pouzivatelia stranku uZivaju, kofko fudi si stranku
prezeralo a pod. Tieto cookies spravidla nemozno
povazovat za nevyhnutne potrebné pre
fungovanie danej webstranky, a teda na ich
ukladanie bude potrebny suhlas pouzivatela.

Podobne aj marketingové cookies, ktoré sluzia
Casto na cielenu reklamu budu vyZzadovat suhlas
pouzivatela. V pripade, ze webstranka poskytuje
marketingové udaje dalSim subjektom (tretim
stranam), je toto tiez potrebné uviest a pouzivatefl
by mal byt o poskytovani idajov tretim stranam
informovany.

Specific

The consent must be specific which means that it
must be granted specifically and individually for
each particular purpose of the processing (e.g.
statistical or marketing purposes).

Demonstrable

The new Act explicitly requests demonstrability of
the consent to storage and making this
information available. On the other hand, the Act
does not further specify when the consent is
considered demonstrable. Neither does it specify
its requirements.

When consent is not required

Exceptions remain that already existed under the
previous Act — the consent is not required when it
comes to so-called necessary cookies. These are
cookies “whose only purpose is the transmission
or easing the transmission of messages via a
network, or if it is absolutely necessary for the
provider of the information-society service for
providing the information-society services
explicitly requested by the user.”

Primarily, each entrepreneur should know which
cookies they store at their website and for which
purpose — the purpose is decisive for assessing if
the consent is required for their storage.

Necessary cookies (also labelled as “functional”)
are those cookies that are strictly necessary for
the proper functioning of the website visited by the
user. Websites also often store so-called
analytical cookies which gather various statistical
data for website operators to assess, e.g. how the
users use the website, how many visitors have
visited the website etc. In general, these cookies
cannot be considered as necessary for the
functioning of the website and, therefore, their
storage is subject to the consent granted by the
user.

Similarly, marketing cookies, often used for
targeted advertising purposes, are subject to the
user's consent too. In case the website provides
marketing data to other persons (third parties),
this must be transparent, and the user should be
informed thereof as well.



Dosledky

Pre prax odporu¢ame podnikatelom, ktori
prevadzkuju webové stranky, aby si spravili
interny ,audit* a v ramci neho preskumali aké
cookies na aké ucely ukladaju a na zaklade toho
upravili sthlas s cookies podla novej legislativy.

Délezitou zmenou oproti pédvodnej pravnej Uprave
je aj zavedenie sankcii, ktoré mézu byt ulozené
za porusenia povinnosti v suvislosti s vyuzivanim
cookies. Za ukladanie a spraclvanie cookies

v rozpore so zakonom hrozi pokuta od 200 eur do
10 % z obratu za predchadzajuce uctovné
obdobie. V pripade, ze nebude mozné zistit vySku
obratu za predchadzajlice Giétovné obdobie, Urad
pre regulaciu elektronickych komunikacii a
postovych sluzieb ulozi pokutu najviac do vySky
300 000 Eur.

V pripade porusenia povinnosti GDPR pri
pouzivani a naslednom spractivani cookies
obsahujucich osobné uUdaje fyzickych oséb, hrozi
pokuta, ktori méze uloZit Urad na ochranu
osobnych udajov, a to az do vySky 20 000 000 eur
alebo 4% celkového svetového obratu podniku.

Consequences

For the practical life, we recommend that
entrepreneurs operating websites carry out an
internal "audit" and examine which cookies they
store and for what purposes and, based on that,
adjust the consent to cookies in accordance with
the new legislation.

An important change in comparison to the
previous regulation, is that new one introduces
sanctions that can be imposed for breach of
obligations relating to the use of cookies. The
storing and processing of cookies in violation of
the law carries a fine ranging from EUR 200 up to
10% of turnover calculated from the previous
financial year. If it is not possible to determine the
amount of such turnover, the Office for the
Regulation of Electronic Communications and
Postal Services imposes a fine of up to EUR
300,000.

GDPR violations in the use and processing of
cookies containing personal data of individuals
carry a fine that can be imposed by the Office for
Personal Data Protection, and which ranging from
up to EUR 20 million or 4 % of the company’s total
global turnover.
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