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A new Belgian Competition Act is due to come into force in September of this
year. The main practical features of the act are a simplification of the
structure of the Competition Authority; a streamlining of the procedure
including interim measures; and the introduction of settlements and of
sanctions on individuals. No significant changes have been made to the merger
control procedure.

Print friendly version

On 21 March 2013, the Belgian Senate approved the new Belgian Competition Act, paving the way for its entry into
force in September. The key aim of the Act is to enable a more efficient enforcement of competition law in
Belgium, through a simplified Authority and shorter procedures.

What changed?
A new structure

The Belgian Competition Authority used to be composed of three distinct parts, with a tribunal adopting the decision. It will now be simplified to
form a single administrative authority, with an investigative and a decision-making arm, resembling the French Autorité de la Concurrence.

As before, the investigative phase will be in the hands of competition prosecutors (Auditoraat/ Auditorat), while final decisions are taken by the
Competition College (Mededingingscollege/Collège de la concurrence). A management committee, composed of the president, the competition
prosecutor-general, the chief economist and the head of legal, will be in charge of setting enforcement priorities.

Streamlined procedures

The procedure for restrictive practices was widely seen as slow and burdensome, with procedural disputes often
taking a more prominent role over substantive ones. The new procedure aims to streamline it, amongst others, with
the introduction of stricter time limits for each procedural step.
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Key moments in the procedure will be the statement of objections, followed by a draft decision and a hearing,
before the final decision is taken. Overall, the investigation is expected to take about 24 months.

Personal liability, settlements and interim measures

The deterrent effect of ever-increasing fines on companies is regularly questioned. Indeed, it is often individuals
who organise a cartel, keeping it secret even inside their own organisation. The new Act tackles this issue by
introducing administrative fines of up to €10,000 on individuals. It stayed clear of introducing criminal sanctions or
director disqualifications. However, the reputational damage of a sanction is expected to be more deterrent to the
individual than the actual fine.

The new Act also introduces a settlement procedure, following the example of the European Commission. This
procedure is open to all kinds of antitrust cases, including dominance investigations, while it is limited to cartels at
EU level. Parties to an investigation will be able to settle cases, admitting the infringement and receiving a
reduction of the fine of 10%. Interestingly, a further reduction of the fine may be awarded where companies
voluntarily compensate the victims. With this innovative tool, the new Act encourages companies to compensate
victims early on, instead of waiting for follow-on damage actions.

A faster procedure has also been created for interim measures. Such decisions can now be taken within two to four
months and will take place directly before the Competition College.

Price Regulation

New rules regarding the role of the "Price Observatory" are more controversial. While this price-monitoring body
already exists today, it can now refer cases to the Competition Authority when it detects 'problems' regarding prices
and/or margins. The Competition College may then impose measures, including the freezing of prices in the sector
for up to six months.

What does it mean?

Companies active in Belgium should expect more competition investigations, and fines, in the coming years. While
this increases regulatory risks, it also creates opportunities for victims of anticompetitive behaviour, as competition
complaints should be dealt with more efficiently.

The new Act, and in particular the introduction of personal sanctions, provides an excellent opportunity to remind
employees of the importance of competition law compliance in their daily business. It is an ideal time to verify the
company's competition law compliance procedures and to ensure that all relevant personnel have received tailored
training.
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The content of this update is of general interest and is not intended to apply to specific circumstances. The content should not, therefore, be
regarded as constituting legal advice and should not be relied on as such. In relation to any particular problem which they may have, readers are
advised to seek specific advice. Further, the law may have changed since first publication and the reader is cautioned accordingly.
BIRD & BIRD

Bird & Bird is an international legal practice comprising Bird & Bird LLP and its affiliated and associated businesses. Bird & Bird LLP is a limited
liability partnership, registered in England and Wales with registered number OC340318 and is regulated by the Solicitors Regulation Authority.
Its registered office and principal place of business is at 15 Fetter Lane, London EC4A 1JP.

For details of Bird & Bird, our offices, our members, the use of e-mail and regulatory information, please see twobirds.com and, in particular,
twobirds.com/english/Legal_Notices.cfm.

The word "partner" is used to refer to a member of Bird & Bird LLP or an employee or consultant, or to a partner, member, director, employee or
consultant in any of its affiliated businesses, who has equivalent standing and qualifications. A list of members of Bird & Bird LLP and of any non-
members who are designated as partners, and of their respective professional qualifications, is open to inspection at our London office address.

All such persons are solicitors, registered foreign lawyers or non-registered European lawyers.

Any e-mail sent from the firm may contain information which is confidential and/or privileged. Unless you are the intended recipient you may not
disclose, copy or use it; please notify the sender immediately and delete it and any copies. You should protect your system from viruses etc.; we
accept no responsibility for damage that may be caused by them.

To opt-out from all future communications from Bird & Bird please click here and select the option 'Unsubscribe from
all Bird & Bird mailing lists'.

To subscribe to or unsubscribe from Bird & Bird regular newsletters please click here.

For marketing purposes, we may monitor whether you open and/or click on URLs in this email. If you want to stop us
doing this, please click here and select the option 'Remove tracking'.

To notify us of your interests and preferences or changes to your contact details, please contact CRMTeam@twobirds.com.
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