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OFT investigation into the circumstances of Flybe’s entry on to the 
London (Gatwick) – Newquay route in competition with Air South West 
 

Bird & Bird acted for Flybe throughout this investigation which began in the Spring of 2009 and 
concluded on 5 November 2010 when the OFT announced that it had no grounds to take action 
against  Flybe.   

The OFT’s summary of its decision can be found at http://www.oft.gov.uk/OFTwork/ 
competition-act-and-cartels/ca98/decisions/flybe. 

We believe that all airlines who trade in the United Kingdom, and maybe also in the wider EU, 
are potentially affected by this decision.  The investigation was the first complete investigation by 
the OFT into alleged predatory (below cost) pricing in the UK airline industry.   

We think it is unlikely that, having used significant resources in this ultimately fruitless 
investigation, the OFT will be inclined to commence another airline predatory pricing case in the 
near future.  Nevertheless, competition law is there to be used as part of the competitive process 
and it is open to any airline to bring an action in the UK courts to recover damages for, or to 
prevent, anti-competitive behaviour by another airline. 

So all airlines are potentially “in play” whether as defendant or complainant.  The OFT’s decision 
betrays a lack of deep knowledge and understanding of how the airline industry works.  Some of 
its theoretical findings will have long-term consequences for the industry, particularly in the UK.  
With this in mind, there are particular aspects of the Flybe case which airlines would do well to 
notice: 

● dominance and abuse do not have to occur in the same market.  It will normally be possible 
to find a market (however small) in which an airline is dominant (in Flybe’s case, it was 
Exeter-Jersey and Exeter-Guernsey) and this market could be used as a peg on which to 
hang an allegation of predatory pricing on another route  

● the “abuse” of predatory pricing can be committed by an airline entering a route, not just by 
an incumbent cutting its prices to drive off a market entrant  

● so, competition law can come to the aid of either an incumbent or a market entrant. 

 



 
 
 
The Flybe case is bound to increase the likelihood that an airline will be a party to a competition 
law case involving predation or other exclusionary abuses in the immediate future.  Whether 
such a case proceeds in the High Court or in the OFT, there are extensive powers to require 
disclosure of corporate documents, such as emails, Board papers, manuscript notes etc.  
Accordingly, this is a good time for management to remind itself and its staff to think carefully 
before committing to writing strategic thoughts (which might be susceptible to differing 
interpretations at a later stage). 

Finally, on a wider issue, UK airlines’ experience of regulation since 1971 (when the CAA was 
created) has demonstrated that it pays to know your regulator and it helps if your regulator 
understands your business.  You should be aware that, for understandable reasons, the depth of 
knowledge within the OFT about the airline business is not comparable with the level which is 
prevalent in the CAA.  This is a topic which you may decide to address in consultations which will 
shortly take place into, for example, the merger of the OFT and the Competition Commission, 
and the sharing of regulatory responsibility between the OFT/CC and the CAA. 

 

If you would like to have a further discussion about this or any other competition 
law topic, please contact: 

 
Jeremy Robinson  + 44 (0) 20 7415 6039 jeremy.robinson@twobirds.com 
Richard Venables  + 44 (0) 20 7415 6641   richard.venables@twobirds.com 
Richard Eccles  + 44 (0) 20 7905 6261  richard.eccles@twobirds.com 
 

 

 

Bird & Bird is an international legal practice comprising Bird & Bird LLP and its affiliated and associated businesses.  Bird & Bird LLP 
is a limited liability partnership, registered in England and Wales with registered number OC340318 and is regulated by the Solicitors 
Regulation Authority.  Its registered office and principal place of business is at 15 Fetter Lane, London EC4A 1JP.   A list of members 
of Bird & Bird LLP and of any non-members who are designated as partners, and of their respective professional qualifications, is 
open to inspection at that address.  www.twobirds.com 

References in this document to “Bird & Bird”, the “firm”, “we” or “our” mean Bird & Bird LLP and the other affiliated and associated 
businesses authorised to carry the name “Bird & Bird” or one or more of Bird & Bird LLP and those affiliated or associated businesses 
as the context requires.   

The information given in this document concerning technical legal or professional subject matter is for guidance only and does not 
constitute legal or professional advice.  Always consult a suitably qualified lawyer on any specific legal problem or matter. Bird & Bird 
assumes no responsibility for such information contained in this document and disclaims all liability in respect of such information. 
Without those changes we are disclaiming liability for information concerning ourselves.  

Any engagement of Bird & Bird arising from the process that incorporates this document shall be on the terms of such engagement.  
Bird & Bird disclaims liability for the content of this document, and any associated oral presentation or related correspondence, and, 
in particular, shall have no liability if no engagement arises.  Any liability that does arise shall only be to the client to whom Bird & 
Bird owes a duty of care.  If as a client you wish to be able to rely on any information in this document, or and any associated oral 
presentation or related correspondence or discussions, you should ask for it to be confirmed at the time of engagement.  Bird & Bird 
has an interest in limiting the personal liability and exposure to litigation of its employees, consultants and partners.  Accordingly, 
you shall not be entitled to make any claim against any individual employees, consultants or partners personally in respect of losses 
which they suffer or incur, directly or indirectly, in connection with the operation of, or any information whatsoever in this document, 
or and any associated oral presentation or related correspondence or discussions. 

In any invitation to tender or similar document, oral presentation, correspondence or discussions in the course of the tender process, 
we shall be entitled to assume, unless you specifically notify us to the contrary, that no information which you provide is either subject 
to a duty of confidentiality owed by you to a third party or is price sensitive in relation to trading on any stock exchange or otherwise 
confidential to your organisation in a way that, should we not be engaged to act for you on a related matter, would prejudice our 
ability to act for any other party on such matter.This document is confidential.  Bird & Bird is, unless otherwise stated, the owner of 
copyright of this document and its contents. No part of this document may be published, distributed, extracted, re-utilised, or 
reproduced in any material form. 
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